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PROCEEDINGS OF THE RAILWAY RATES 

TRIBUNAL. 



WEDNESDAY, APRIL 2nd, 1924. 



Present : 

W. B. CLODE, Esq., K.C. ( President ). 
W. A. JEPSON, Esq. 

G-eo. C. LOCKET, Esq., J.P. 



ELEVENTH DAY. 



Mb. BRUCE THOMAS and Mb. A. TYLOR 
appeared for the Railway Companies’ Association. 

Mb. H. L. DRAGE (Traders’ Co-ordinating Com- 
mittee) . 

Mb. G. H. WRIGHT (Traders’ Co-ordinating Com- 
mittee; Birmingham Chamber of Commerce). 



Mr. H. W. GOODALL (Traders’ Co-ordinating 
Committee; The National Federation of Fruit and 
Potato Trades Associations (Incorporated) Limited). 

Mb. H. TROTMAN (Traders’ ■Co-ordinating Com- 
mittee; Metropolitan Dairymen’s Society.) 

Mb. F. C. HILBERY (Traders’ Co-ordinating Com- 
mittee; Joint Committee of British Livestock 
Breeders). 



Mr. Bruce, Thomas ; May it please yon, Sir. 1 
appear with my friend Mr.. Tylor for the Railway 
Companies’ Association upon the remainder of the 
Standard Terms and Conditions which have been 
published now for a considerable time. I do not know 
what the Court would think would be the most 
convenient course to take. Fortunatelj' there are only 
four matters upon which we have, unfortunately, not 
been able to agree. The Court has, no doubt, seen 
this book; it is a very extensive thing; there are 
70 pages of it. We have had meetings with the 
traders, and a very large measure of agreement has 
been attained; and there are now, as I have said, 
only these four questions outstanding. My own idea 
was that it might be more convenient to take first 
the points of difference; but it would be equally 
■convenient to roe to go straight through the Con- 
ditions and explain them where they want any expla- 
nation. I do not think an explanation is required in 
most of the instances, because they are all founded, 
or, at any rate, the majority of the Conditions are 
founded, upon those which the Court has already 
settled. Whether the Court would think the more 
convenient course to take would be to deal with the 
disputed questions first and then for me to go through 
the Conditions' as quickly as possible, drawing the 
■Court’s attention to any point upon which they vary 
from the ones already settled, I do not know. 

President : Perhaps the gentlemen who are opposed 
to you would tell us what would be the most con- 
venient course. It seems to me, looking at it hastily, 
that it would be better for the opponents — because 
then they could be discharged from further attend- 
ance — if their cases were heard first where they are 
interested in disputed points, Mr. Drag© ; but I am 
willing to adopt, and, in fact, must adopt, any 
course that is moat convenient for the opponents to 
be able, to get out their case in full. 

Mr. ])rage : Thank you, Sir. -We are anxious to 
adopt the course which would be most speedy and 
save most time. I am prepared to fall in with the 
suggestion which Mr. Bruce Thomas has made. 

President : Thank you very much. 

Mr. Jepson : Of course, as you have said, Mr. 
Bruce Thomas, a good many of these Conditions are 
based on those we have already settled. 



Mr. Bruce Thomas: Yes. 

Mr. Jepson: You will call our attention to any 
cases where there has been an alteration in the par- 
ticular Condition from that we have already settled, 
or where the Condition is a new one which is par- 
ticularly applicable. 

Mr. Bruce Thomas : Yes. What I have done is that 
1 have been right through this book, and I have noted 
against each Condition the Condition to which it 
corresponds, or with which it is identical, in those 
that have already been settled; then I shall be able 
to draw the attention of the Court to any variations 
that have had to be made to meet the particular 
circumstances of the traffic with which the particular 
note deals. 

There is one general observation I should like to 
make before going to the first Condition upon which 
there is a difference, and that general observation 
is this, that the railway companies, in accordance with 
the direction given in the Act, published in March, 
1922, their proposals with respect to standard con- 
ditions, and they are contained in that small blue- 
grev book with which we are familiar. We have had 
discussions with all the interested parties, and we 
have been able to meet them to a very large extent 
indeed. In fact, here we have eight notes in the large 
blue book now before the Court — there are eight sets 
of Conditions there — and I think, speaking generally, 
there are about 2-5 or more Conditions in each note. 
That means that this book contains some 200 Con- 
ditions, and I wish to draw the attention of the 
Court to the fact that there are now only four Con- 
ditions upon which we have not been able to meet the 
traders. 

President : There has been a thorough discussion 
as between the traders and the Railway Companies ? 

Mr. Bmce Thomas : Yes, there Las been a very 
thorough 'discussion. Of these more than 2.00 Con- 
ditions there -are only four points upon which we have 
not been able to see eye to eye with the traders. 
I say 'four points, but in reality there are only three 
■points; because, although there is a difference upon 
a certain Condition which appears in two notes, it 
is exactly the same point. That point arises on a 
•Company’s Risk Condition, and on an Owner’s Risk 
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Condition. Therefore I think I should be correct in 
saying that out of this hook, which contains over 
200 Conditions, there are only three points upon 
which we have felt that we could not meet the 
traders. 

If iL may, I will turn now to the first point of 
difference. That will be found in Note “ G ” in 
Condition 13,. on pages 6 and 7. Condition “ G ” 13, 
is the same as Condition “ A ” 15 — “ A ” being the 
general merchandise carried at company’s risk and 
Condition “ G ” 13 is the same as that Condition as 
'approved by this Court after a contest. The only 
point upon which we have not been able to agree 
is upon the question as to whether, where perishable 
merchandise is not delivered in consequence of a 
strike the railway company should come under an 
obligation to make efforts to advise the sender before 
sending the 'perishable merchandise which is held up 
in consequence of the strike. That is the only point 
upon which we have not been able to agree. That 
was the exact point that was in difference originally 
upon “ A ” 15, and it was discussed at very great 
length. From the number of pages the discussion 
covers in the shorthand-notes — it will be found on 
the Fifth Day, 23rd March, 1923 — it seems to me 
that it must have occupied about one-third of the 
day. It appears on pages 112, 113, 114, 115, 116 
and 117. After a very full discussion the President 
announced the decision of the Court on page 117, 
about the middle of the right-hand column. There 
you will see : “ ( President) : The Tribunal being 

satisfied that the insertion of the amendment would 
not be in the interest of the traders, Condition 14 
will stand as drafted.” If the Court would just turn 
to page 112 

Mr. Jepson: One moment. Condition 15? 

Mr. Bruce Thomas : We were then dealing with the 
draft. I have checked it to see that it is the same 
Condition. At page 112 T opened Condition 14, as it 
then was. I then called Mr. Pike, who gave evi- 
dence in support of the proposal that we were 
making, which I may say, Sir, was no alteration 
of the existing practice but only continuing what had 
been the practice under the old consignment note 
beforehand, which is the practice to-day under the 
note that is now being worked upon. Mr. Pike was 
being cross-examined by Mr. Monier-Williams on 
behalf of the National Federation of Fruit and 
Potato Trades’ Associations, which is the Association 
that is making the objection now. Mr. Monier- 
Williams also made a speech of some length, and 
then the Court gave the decision to which I have 
already referred. 

When the next note came before the Court — that 
is Note “ B,” the general merchandise owner’s risk 
note- -the point was again taken, and on that occa- 
sion Mr. Doughty was appearing. The discussion 
covers three pages of the shorthand-notes, pages 166, 
167, and 168. The Court gave its decision, and that 
decision appears at the top of the left-hand column 
on page 169-. The President stated : “ The Tribunal 
are of opinion that it is not reasonable in those 
cases mentioned under “ D ” that an obligation 
should be put upon the Company.” I have just 
checked that to see that it is really the matter we 
are now discussing, and I find it is so; it is Con- 
dition “ D ” 14, where perishable merchandise is 
not delivered in consequence of riots, strikes, lock- 
outs, etc. 

In those circumstances, there having been a decision 
of this Court on two occasions, after a full discussion 
and the hearing of evidence, I would suggest that, 
rather than that I should now be called upon to 
justify the proposal that is put forward, the opponents 
should be called upon to put before the Court any 
fresh matter they may have. I think I am entitled 
to found that upon two things : first, we are not 
asking to alter the existing practice; second, this 
Condition has been approved by the Court on two 
occasions. I suggest that it is, for my present 
purpose, sufficient for me to- show that' prima facie 
this Condition Ought to he approved now. 
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Mr. Jepson: I suppose you go still further than 
that, and say there is no reason, because the traffic- 
is carried by passenger train, why there should be 
any difference in the obligations upon the company in 
regard to traffic carried by passenger train from that 
carried by goods train? 

Mr. Bruce Thomas : No, I can see none at all; 
but possibly our friends on the other side may have 
some distinction to draw. 

President : Who is appearing on behalf of the 
National Federation of Fruit and Potato Trades’ 
Associations? 

Mr. Goo ‘lull : I regret that at the last moment I 
have to deputise for Mr. Major, who has been repre- 
senting this federation before this Tribunal. I am 
the Secretary of the National Federation of Fruit 
and Potato Trades’ Associations. 1 am instructed 
by the federation to protest against the provision in 
this Condition that the companies may sell 
merchandise without notifying the owner in the event 
of a strike. We have already protested against the 
similar provision in the goods train notes, and we 
also wish to place on record our protest in respect 
of these passenger train notes. The provision is a 
complete reversal of the present law as interpreted 
by Lord Justice Scrutton in the case of Springer v. 
the Great Western Hallway (reported in 1921, 
l.Iv.B., page 257), and in the opinion of my federa- 
tion will inflict heavy losses on the trade in the event 
of strikes in the future. Lord Justice Scrutton in 
the Court of Appeal in the Springer case said: — 
“ If the railway company can ask the owner what is 
to be done in the circumstances with any reasonable 
chance of getting an answer they have no business to 
take- upon themselves the sale of the property. They 
must give the owner a chance of deciding the way in 
which he will deal with the property, and very often 
he knows very much better than the railway com- 
pany what is the best thing to do. The railway 
company, from the nature of things, cannot be experi- 
enced in dealing with every class of property which 
they carry, whereas the owner in the trade does know 
the best way of disposing of the particular kind of 
goods which it is his business to deal in. ” Later 
the learned Lord Justice goes on to say : “ There was 
time to communicate with the consignee-, and it was 
commercially possible to communicate with the con- 
signee and to ask him what he wished done to the 
goods. That being so, the railway company were 
bound to communicate with the consignee and were 
not entitled to take upon themselves the burden of 
deciding the question which the consignee ought to 
be the person to decide.” That, we understand, is 
a -statement of the law as it stands to-day in' cases 
apart from special contract and conditions. 

This exactly expresses the views of the fruit and 
vegetable trades, and sets out the position which we 
maintain should be continued. Where communication 
is reasonable and practicable the wishes of the owner 
should be ascertained and his instructions followed. 
In Springer’s case the railway companies sold the 
tomatoes for 2s. per package, and the same packages 
were brought up to Covent Garden and sold two days 
later at Ss. per package. Mi-. Justice Salter, when 
the tried the case in the King’s Bench Division, 
expressed the view that if the goods had been properly 
handled as soon as the railway company got possession 
of them, they could have been sold at 10s per package. 

Mi . Locket : Was the judgment of Lord J ustice 
Scrutton the judgment of the Court? 

Mr Goodall: Yes, the judgment of the Court. 

Lord Justice Bankes gave a. fairly detailed judg- 
ment, Lord Justice Warrington simply said “ 1 
agree ”, and then Lord Justice Scrutton summed up 
the case more completely. 

Mr Locket: It was an agreed judgment? 

Mr. Goodall : Yes. Our main point in pressing this 
as strongly as we have done is because we -fear the 
result of the bad salesmanship that was shown in the- 
case of Spring, er and in a number of other cases 
which have not come, to the Courts. In the nature 
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of things the railway companies cannot exercise the 
same discretion in selling or have the same know- 
ledge in selling that a trader would have. Those 
are our reasons for pressing this before you to-day, 
Sir. 

President: Now, Mr. Bruce Thomas. 

Mr. Bruce Thomas : Of course, this is not the hist 
time that Springer’s case has been drawn to the 
attention of the Court. Mr. Monier-Williams dealt 
with it on the occasion that he discussed this matter 
when appearing for Mr. Goodall’s Association. 
Apart from any special condition, no doubt the law 
is as stated by Lord Justice Scrutton; but what we 
are considering here is what are reasonable Condi- 
tions; and we submit that this is a matter which 
ought to be dealt with by a Condition, and I venture 
to suggest we have so far satisfied the Tribunal that 
it is a reasonable Condition to be inserted. I wish 
particularly to draw attention to this point, that 
really Mr. Goodall’s objection is founded upon what 
he calls bad salesmanship. You will observe that in 
Condition 13 the Company are to be under an obliga- 
tion to do what is reasonable to obtain the value of 
the perishable merchandise; therefore if the Company 
do not take proper steps to obtain the value of 
merchandise the trader is then not shut out from 
his remedy. We have made provision for the par- 
ticular point to which Mr. Goodall has drawn 
attention. I should like to draw attention to this 
fact also, that under the Conditions which exist 
to-day, and which have existed for some years, the 
railway company has power to sell without any notice 
to the sender or consignee; but there is nothing in 
these Conditions which provides that we are to do 
what is reasonable to obtain the value of the 
merchandise. 

President : You mean there is nothing in the old 
Condition ? 

Mr. Bruce Thomas : Yes, nothing in the old Con- 
dition. I do submit that we have done everything 
here that we could to meet that particular point. 
We cannot be put under a greater obligation, or, 
rather, it would not be fair to put us under a 
greater obligation, than to do what is reasonable to 
obtain the value of the merchandise. I therefore sub- 
mit that really no ground has been shown why the 
Court should reverse the decision to which it has 
come on two previous occasions, and certainly 
nothing has been shown to justify an alteration of 
the existing Conditions. All that has been done is 
to refer to the case of Springer and the Great 
Western Bailway, where the Great Western Railway 
had to pay. Now, I should have thought that if 
a serious attempt were to be made to reverse the 
existing practice some evidence ought to be brought 
forward to show that it has worked harshly in the 
past. Springer’s case does not show that at all; 
because it is a case in which the Great Western 
Company had to meet the demands of Mr. Springer. 

President : Do you say that if a similar set of 
circumstances arose and you made a mess of the sale, 
and they could prove that you got only 2s. for your 
bananas when you ought to have got 6s. or 8s., that 
would be prim-a facie evidence that you had not done 
what was reasonable? 

Mr. Bruce Thomas : I have no hesitation in saying 
Yes to that. We must do what is reasonable to 
obtain the value of the goods, and if we, without 
taking any precautions at all to obtain the value of 
the goods, go and sell them to the first mam who 
comes along and oSers what ought to have appeared 
to us to be an inadequate price, then I should imagine 
we had not done what was reasonable. On the other 
hand, if we do sell to the first offerer, and if it turns 
out that that was not a fair price, then I take it that 
it would be upon the railway company to satisfy the 
Court before which the case came that they had good 
ground for thinking that that offer was a fair value 
for the particular merchandise that was being sold. 
But certainly in every case if an inadequate price is 
obtained, then on proof that an inadequate price has 
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been obtained it would be for the railway company 
to show that they had taken reasnable steps to obtain 
the value of the merchandise. 

President : Then you do not look at these Con- 
ditions as an attempt on the part of the railway 
companies to get out of the decision in Springer’s 
case, so to speak? 

Mr. Bruce Thomas : If I may, I will answer that 
in two branches. First, in Springer’s case there was 
no special Condition, so that it does get out of that 
part of Springer’s case. Second, it does not get out 
of that part of Springer’s case where the railway 
company were criticised for not having obtained a 
proper price. >0f course, it did not matter in that 
case. 

President : That seems to me the material thing to 
preserve as far as the trader is concerned. 

Mr. Bruce Thomas : It seems to me to be certainly 
the most important thing. It really does not concern 
the trader whether he gets notice or not, provided 
we are under an obligation to do what is reasonable 
to obtain the value of the merchandise. 

Mr. Jepson: The judgment of Lord Justice Scrut- 
ton in Springer’s case was that the railway company 
ought, at any rate in that case, to have communicated 
with the consignee, as there was time to do it. 

Mr. Bruce Thomas : Yes, they say it was possible 
in that case. Of course, that is picking out an in- 
dividual case. You are here settling a Condition 
which is to apply to all cases, and it seems to me 
that in putting upon the railway companies tjhe 
obligation to do what is reasonable to obtain the 
value of the merchandise the trader is being given 
all the protection that he can fairly ask for, and, 
indeed, all that he requires. 

Mr. Jepson: I suppose within this reasonable Con- 
dition you would include, supposing it were prac- 
ticable, the application of the railway company to 
the consignee; because that might be one means of 
obtaining the best price. 

Mr. Bruce Thomas : To that I should not like to 
assent, because we have been given the right to sell 
under the Conditions already settled, without com- 
munication with the consignee or the sender, upon 
the ground that in the large majority of cases that 
is impossible. 'I should say that it means obtaining 
the best price, having regard to the fact that we do 
not communicate with the sender or the consignee. 

I do not know. Perhaps that would be a matter 
of argument. But whatever is a reasonable thing 
to do to obtain the value of the perishable merchan- 
dise the railway company has to do. 

Mr. Jepson: Mr. Goodall did say also — no doubt 
the same argument would apply to a note which has 
already been settled by the Tribunal— that what is 
proposed here is an alteration from the existing prac- 
tice. It does not seem to me to he borne out uv 
what was done in Springer’s case. The case is 
quoted, I know; but, if it has been the practice of 
railway companies in cases of strikes to communicate 
with the consignee or the consignor, this would ap- 
pear to be an alteration from the existing practice. 

Mr. Bruce Thomas: No. You see, in Springer’s 
case they did not communicate with the consignee. 

Mr. Jepson: No. 

Mr. Bruce Thomas : The practical reason why they 
were held liable was this, that this particular traffic 
happened to have been consigned upon. an ancient 
consignment note which did not contain the Con- 
dition which has prevailed for a number of years; 
so that case had to be decided upon the consideration 
of what the duty of the carrier was in the absence 
of any Condition at all. That is how it came about 
that in Springer’s case the plaintiff was able to re- 
cover upon this ground, that the Great Western 
Railway Company ought to have communicated in 
that case and did not do so; and they had no special 
contract which gave them the right to sell without 
communicating with the owner of the goods. 
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Mr. Jepson : Mr. Goodall, have you any reason, 
apart from tlie merits which, you set out, why 
there should be a different Condition attaching to 
the carriage of this traffic by passenger train from 
the Condition when it is carried by goods train? 

Mr. Goodall : No ; only that this set of Conditions 
is provided particularly for perishable merchandise, 
and it is on perishable merchandise that this par- 
ticular matter bears most harshly. 

Mr. Jepson : You notice, of course, that the Con- 
ditions to which Mr. Bruce Thomas has been re- 
ferring are in respect of perishable merchandise? 
The only point I wanted to know was whether you 
considered that in regard to perishable merchandise 
sent by passenger train instead of goods train there 
should be any alteration. 

Mr. Goodall: Might I refer shortly to two oi^ three 
points P 

President : Certainly ; if you please. 

Mr. Goodall : First, as to the difficulty of com- 
munication. I would point out that the wording of 
tlie clause is “ Where reasonable and practicable.” 
We are simply asking that, where reasonable and 
practicable, communication should be made. Then 
on the question of salesmanship, I would suggest 
that this is not only a matter of getting the value. 
Perhaps I may mention shortly the question of seed 
potatoes as ware. A fruit salesman would know 
they were seed potatoes; and yet potatoes worth £20 
to £25 a ton were sold as small ware for about £4 
to £5 a ton. Then, again, grapes were sold during 
the September, 1920, strike, which grapes any mer- 
chant would have bought only for his Christmas 
trade; that class of grapes is imported to this 
country during September, but they could not then 
be sold to the consumer ; they are simply bought for 
storing purposes until Christmas. Then hard green 
bananas were sold at Edgehill during the Septem- 
ber, 1920, strike. Therefore, it is not only a matter 
of price when I refer to bad salesmanship. 

I would also like to point out that the railway 
company can only sell where the goods are stranded. 
In Springer’s case, to which I have referred, there 
were 17,000 packages of tomatoes at Weymouth, and 
they were all sold at Weymouth. Naturally, Wey- 
mouth could not possibly consume 17,000 packages of 
tomatoes. 

President : There is no salesman down there; Mr. 
Monro does not exercise his activities there ? 

Mr. Goodall: No. There were only two local re- 
tailers, and they bought the whole lot. They actually 
chartered lorries to bring the tomatoes up to Covent 
Garden, and sold them there. That is what Springer 
himself would have done if he had known the goods 
were there; he would have sent his own lorries down 
and collected them. Similar cases were constantly 
being reported to me during the 1920 strike of fruit 
stranded within perhaps ten or twenty miles of the 
nearest town of any size; the railway companies 
could not dispose of the goods with their organisation 
at any reasonable price, but a fruit salesman could 
communicate with a man in a town within a reason- 
able distance to which the stuff could be lorried, and 
put on the market and sold properly. Shortly, that 
shows our difficulties if the railway companies do not 
communicate with us. I would impress upon the 
Tribunal that we are only asking that the railway 
companies shall communicate with us where it is 
reasonable and practicable for them so to do. 

Decision on Condition “ G ” 13. 

President : We see no reason for differentiating 
goods carried by passenger train from goods carried by 
ordinary merchandise train in this particular. The 
Condition as drafted by the Railway Companies will 
stand. 

Letter “ 3,” Condition 12. 

Mr. Bruce Thomas : The same point has been taken 
on Note “ H,” Condition 12, at pages 16 and 17. I 
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take it that my friend would not seek to differentiate 
traffic carried at owner’s risk from traffic carried at 
company’s risk? 

Mr. Goodall: No; we will take the decision on 
both, of course. 

Mr. Bruce Thomas : If you please. 

Letter “ H,” Condition 2. 

Mr. Bruce Thomas : The next difference arises on 
Note “ H,” Condition 2, at pages 11 and 12. Note 
“ H ” contains the set of Conditions upon which the 
traffic is carried at owner’s risk. When I say “ the 
traffic ” I mean perishable merchandise other than 
milk in cans, classified by the Rates Advisory Com- 
mittee for the purposes of Part IV of the Fourth 
Schedule of the Railways Act when carried by 
passenger train, or for similar service at owner’s risk 
rates. 

The second Condition deals with liability during 
transit. It provides : “ The company shall not be 
liable for loss, damage, deviation, misdelivery, delay 
or detention of or to a consignment or any part 
thereof except upon proof that the same arose from 
the wilful misconduct of the Company or their 
servants.” That is the general exemption to be 
found in all the owner’s risk notes, and it has 
appeared in owner’s risk notes now for fifty or more 
years. Then you get a proviso, and you will see that 
there aTe considerable relaxations from that 
Condition. “ Provided that nothing in this Condition 
shall exempt the Company from any liability they 
anight otherwise incur in the following cases : — (a) 
Non-delivery of the whole of a consignment or of any 
sepai-ate package . forming part of a coaisignment, 
properly packed, and addressed in accordance with 
Condition 1 hereof, unless such non-delivery is due 
to accidents to trains or to fire. (6) Pilferage from 
packages of perishable merchandise protected other- 
wise than by paper or other packing readily remov- 
able by hand, provided the pilferage is pointed out to 
a servant of the company on or before delivery.” 
Then comes the one upon which the difference arises. 
“ (c) Delay in transit exceeding 48 hours of any 
package or consignment addressed in accordance with 
Condition 1 hereof, whereby the value of the perish- 
able mei'chandise is deteriorated to the extent of 
three-fourths, if such deterioration is pointed out to 
a servant of the company on or before delivery, but 
in no case shall the company’s liability exceed one- 
half the diminution of such value. Provided, how- 
ever, that the company shall not be liable in the said 
cases of non-deliver.y, pilferage or delay upon proof 
by them that the same has not been caused by the 
nep;ligence or misconduct of the company or their 
servants.” 

The only difference is upon paragraph (c), and the 
Co-ordinating Committee ask that “ 12 hours ” be 
inserted in the place of “ 48 hours.” I think I ought 
to give the Court the history of this Condition, which 
1 think I can do shortly, because it is one that has 
a history in connection with a certain conference that 
was held at the Board of Trade between the traders 
and the railway companies in 1908 and 1909 That 
conference went on for a considerable time, and it 
was really called to deal with a number of questions 
upon which the traders felt they ought to be treated 
better than, as they alleged they had been treated 
up to that time. The Report of the conference was 
published in 1909 (Cmd. 4677). It is signed by Mr. 
I'oabes Adam, Mr. Askwith, Mr. Beasley, Loa'd 
Brassey, Sir Alexander Kaye Butterworth, Sir Sam 
Fay, Mr. Temple Franks, Mr. Guy Granet, Mr. 
Henderson, Mr. Hipwood, Mr. J. W. Hughes, Sir 
James Inglis, Mr. Huth Jackson, Mr. W. F. Jackson, 
Mr. Thomas, Sir Alfred Mond, Sir Ernest Moon, Sir 
Charles Owens, Sir William Plender, Mr. Alexander 
Siemens, Mr. H. Llewellyn Smith, and Mr. J. A. 
Spender. 

President : That is enough to go on with. 

Mr. Bruce Thomas : Yes. The Court will see it 
was a fairly representative body of both the trading 



228 



PROCEEDINGS OF THE RAILWAY RATES TRIBUNAL. 



2 April, 1924.] 



interests and the railway interests. One of the 
matters dealt with was the owner’s risk contract, 
and the traders said it was harsher than it ought 
to be, the railway companies absolving themselves 
from all liability except Upon proof of wilful mis- 
conduct. The railway companies were no doubt 
impressed iby that, because they made a proposal. 
The proposal recommended itself to the Conference, 
the Conference included it in their Report, and as 
a result of that it was adopted by the railway com- 
panies soon after this Report was issued. So that 
before 1909 the railway companies were absolutely 
absolved from liability unless wilful misconduct were 
proved. 

Mr. -Jepson : That is on the basis of their then 
consignment notes? 

Mr. Bruce Thomas: Yes. Then after the Board 
of Trade Conference a new Condition was brought 
into operation, which Condition is set out on page 6 
of the Report and is in these terms: “ The follow- 
ing addition be embodied in the consignment note 
for perishable merchandise other than milk in cans 
carried at owner’s risk in passenger trains.” After 
the words “ wilful misconduct of the Company or 
their servants ” it reads thus : “ But nothing in 

this agreement shall exempt the Company in the 
case of perishable merchandise as defined by the 
Railway Rates and Charges (Orders Confirmation) 
Acts 1891-1892 other than milk in cans from any 
liabilities they would otherwise incur in the follow- 
ing cases : non-delivery, pilferage or delay, except 
upon proof that such non-delivery, pilferage or delay 
has not been caused by negligence or misconduct on 
the part of the company or their servants.” Then 
(1), I think, is in substance the (a) of the Condition 
now before the Court : “ Non-delivery of any 

package or consignment fully and properly addressed 
unless such non-delivery was due to fire or accidents 
to trains.” Then (2), which is the equivalent of (h) 
now before the Court : “ Pilferage from packages of 
goods protected otherwise than by paper or by pack- 
ing readily removable by hand, provided the 
pilferage is pointed out to a servant of the company 
on or before delivery.” 

“ (3) Delay in transit exceeding 48 hours of any 
package or consignment fully and properly addressed 
as a result of which the value of the goods i,s 
deteriorated to the extent of three-fourths, that in 
such case the company’s liability shall not exceed 
one-half the diminution in value of the goods.” So 
that you will observe, Sir, that except in one 
important particular, to which I shall draw atten- 
tion in a moment, the Condition as proposed by the 
railway companies is the Condition which was 
recommended as a result of that Conference, and 
which has been in operation ever since 1910. I 
think it was brought into use in that year, and it 
has been in use for fourteen years. 

There is one important modification, and it is in 
(a). The Board of Trade recommendation was non- 
delivery of any package or consignment fully and 
properly addressed unless such non-delivery is due 
to fire or accidents to trains. You will observe in 
(a) it is non-delivery of the whole of a consignment 
or of any separate package forming part of a con- 
signment. Under the Board of Trade Condition if 
a consignment consisted of (we will say) 20 sides of 
beef, and one or two of those sides of beef were 
not delivered, then the railway company would not 
have been liable; it would not have been within the 
relaxation portion of the Board of Trade clause, 
because it was “ non-delivbry of any package or con- 
signment.” You have to remember that that ques- 
tion Was decided in Mills v. the Great Western 
liailway Company. I think that case went to the 
House of Lords. So that in that respect the rail- 
way companies have given up entirely the benefit of 
Wills’ case, and they have now come under an 
obligation to accept liability for non-delivery, not 
only of the whole consignment but of any separate 
package forming part of a consignment. They have 
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come under a liability even in this owner’s risk 
note, subject to this; that if they are able to prove 
that the non-delivery was not caused by their 
negligence then they are to be absolved under the 
final proviso to the clause. That is, putting it as 
shortly as I can, the origin of the Condition which 
you have now to consider. 

President : Was there any evidence given, or was 

there any discussion, which threw any light on the- 
48 hours? 

Mr. Bruce Thomas : I am instructed to say that we 
have tried to get the proceedings, but we have been 
unable to obtain them; they were not published. No 
doubt there was a note of them, but we have not 
been able to obtain a copy. We understand the pro- 
ceedings were distributed privately to those people 
who attended at the conference. Anyhow, those who 
instruct me have not been able to obtain a copy to 
examine it, so I am afraid I cannot answer that ques- 
tion ; I can only draw attention to the fact that the 
48 hours is the recommendation of the conference. 
There is this to be borne in mind, that the 48 hours 
includes Sundays and holidays whenever they happen 
to come within the 48 hours. 

President : You would not take perishables on 
Sundays or holidays in a passenger train, would you ? 

Mr. Bruce Thomas : I am told there is a regular 
delivery on Sundays of perishables. 

Mr. Lochet : There is a difference in the description 
of the consignment in (a) and (c). You do not adopt 
the same wording. Do you draw any distinction 
between them? Take a consignment of 20 quarters 
of beef, and supposing that half of that consignment 
was sent on by one train and the other half was 
delayed; would there be no remedy then? 

Mr. Bruce Thomas : I am obliged to Mr. Locket. 
It was not the intention that if, in the case you put, 
a certain portion of the consignment was delayed 

Mr. Lochet : Would not it be possible to adopt the 
same wording then? 

Mr. Bruce Thomas: I see no objection to that. It 
that alteration were thought necessary, we certainly 
have no objection ; we should at once agree because it 
had never been our intention, I am instructed, that 
the delay relaxation should not be applicable. 

Mr. Lochet : Do you draw any distinction between 
the two? 

Mr. Bruce Thomas : I think not. This Condition 
has been in operation for 14 years, and I submit that 
is a sufficient period for those who seek the alteration 
of the 48 hours to he able to adduce evidence, if there 
be any, that this condition has worked harshly or 
unsatisfactorily. 1 may say that although I should 
submit that it is for my friends on the other side to 
show a case for alteration ; especially when we are 
dealing with a Condition which has the sanction this 
Condition has, they should show that during the 
period of its operation it has not worked fairly, or 
that it has worked harshly. I should submit that it 
Was for them to satisfy the Court upon that. We our- 
selves have made inquiries of all the railway companies 
to ascertain whether there was any record of general 
complaint. I am not going to suggest that in the 
period of 14 veaTS a case lias never arisen under it, or 
that there has never been any complaint; but we have 
made inquiries of all the railway companies and there 
■is no record or anything to show any dissatisfaction 
particular or peculiar to this .Condition. Of course, 
dissatisfaction is evidenced and given expression to 
from time to time almost all the Conditions ; someone 
at some time or other comes up against. a Condition, 
and it may prevent him getting what he considers his 
just due. There must be cases of that kind; but, so 
far as we have been able to ascertain, we cannon 
find from the records of the railway companies that 
there is any ground for saying that this has worked 
harshly. It may be that my friends on the other side 
will be able to satisfy you that it is a ha-rsh and 
oppressive Condition, or that it is not a- just and 
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reasonable Condition. After all, this must' be borne 
in mind; this is an owner’s risk contract, and 
primarily an owner’s risk contract means that the 
goods are going to travel at the owner’s risk. Once 
you begin to depart from that position, of course, the 
person who is — I do not like to call them concessions — 
making the departure from the original position, it is 
generally on a slippery slope, having gone a little bit 
lie gets pushed a little further; but I submit that here, 
unless a case of real hardship can be shown, there is 
no reasonable ground for altering the 48 hours to any 
shorter period. I have before me the existing Con- 
ditions, and perhaps you would like to have a copy 
of them. ( Document handed to the Court.) 4 think 
they are just the same as the Conditions which I read 
from the Board of Trade Report. You will find them 
on the front of the note. I submit, Sir, that the 
proposals of the railway companies should be adopted, 
and if there be any ground for altering them, that the 
onus is upon those who object to show that this old- 
established Condition, sanctioned in the way this was 
sanctioned, should be altered. 

Mr. Drag e : Mr. J. H. Wright, of the Co- 

ordinating Committee, would like to deal with this 
point. 

Mr. Wright: Mr. Bruce Thomas has referred to 
the Board of Trade Conference in 1909, and for the 
■consideration of the Tribunal I should like to say one 
or two words about that Conference, particularly as 
1 was one of the witnesses who gave evidence at the 
time of the Conference. It has always been referred 
to as a conference between railway companies and 
traders; my suggestion is that it -was not a Confer- 
ence between railway companies and traders; it was a 
■Conference set up by the President of the Board of 
Trade, and certain witnesses were called before the 
Conference and certain conclusions were arrived at. 
In the first two lines of the Report of the Conference 
we find the fallowing words : ‘ ‘ The Railway Conference 
was constituted in February, 1908, without any rigid 
Terms of Reference, with the object of reviewing 
■some of the more important questions that from time 
to time have been raised between the railway com- 
panies, on the one hand, and the traders and the 
general public on the other.” It was not, Sir, in 
any shape or form a Government or Departmental 
Committee, and I suggest that it would be very 
much better that we should leave the conclusions of 
Board of Trade Railway Conference out of consider- 
ation in regard to these particular conditions. I 
remember quite well in 1909 having the proposed 
conditions submitted to me as a witness; they were 
read out by Sir Hubert Llewellyn Smith, wdio was 
the Chairman on the particular day, and 1 was asked 
what view 1 would take of the proposed new con- 
ditions; and, as far as I remember, my reply was 
that I would rather remain under the indefinite con- 
ditions as they prevailed than under the new con- 
ditions as agreed conditions. 

Having said that, I wish to put two or three 
considerations before the Court for a reduction of 
the 48 hours for something which represents more or 
less a relationship between the time of a normal 
railway journey and the delay which the railway 
■companies might reasonably claim under owner’s risk 
conditions. I wish to bear testimony to the really 
friendly discussions . which have taken place between 
the Co-ordinating Committee and the railway com- 
panies in .regard to these conditions, and the fact 
that the conditions in “ H ” is the only point upon 
which we are at difference does show that we have 
been able to arrive at a very considerable measure 
■of agreement. We have made concessions to the rail- 
way companies; the railway companies have made 
•concessions to us; and, speaking for the traders, we 
feel quite sure that the relations which have sprung 
up between us during these discussions are going to 
lead to the advantage of the railway companies and 
traders in the future. When we collie to a regulation 
which relieves the railway company of all liability 
over a journey of 48 hours, then we ghoul d -suggest 
that is something more than the railway companies 
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ought really to ask under the circumstances. We 
look with pride upon the speed, the accuracy, and 
everything else, in connection with our passenger 
train services, and w r e venture to suggest that if it 
was stated here that anything like a 48 hours’ delay 
took place in the passenger services the railway com- 
panies would be the first people who would have the 
right to complain against the people who made such 
a suggestion. What does 48 hours mean, Sir? Take 
a journey from Aberdeen to Southampton with 
perishable merchandise, and let us say that it should 
occupy 18 hours. 48 hours’ delay means 64 hours. 
Take a journey from Evesham to London, which 
normally occupies 3 or 3J hours; 48 hours’ delay 
added to that means 51 to 52 hours, which we 
venture to suggest is not a reasonable time, because 
in practice such a delay does not really occur. The 
request which the Traders’ Co-ordinating Committee 
make is that the 48 hours should be brought more or 
less into relationship with the normal time of a 
railway journey between the point of consignment 
and tlie point of destination. The suggestion we 
make is i2 hours, and we leave it to you, Sir, to 
■decide as to the delay which should be reasonable 
■and which should be inserted in the condition. 

Mr. Jepson : Have you any concrete cases, Mr. 
Wright, where the 48 hours has been felt to be a 
hardship ? 

Mr. ri ' right : We could no doubt mention oases 

where a delay of 48 hours lias occurred; but one 
must have regard to the enormous number of con- 
signments which take place, and the comparatively 
small number, if any, of the cases where over 48 
hours’ delay takes place. I mean, after all. in a 
company’s risk consignment note the company takes 
the ordinary risk of transit; in an owner’s risk con- 
signment note I venture to suggest that all the trader 
should be required to undertake is the ordinary risk 
of the transit, which in a company’s risk consign- 
ment note the company themselves undertake. We 
will agree that there may be a little on the one side 
and a little on the other which ought to be taken 
by the company or by the trader under the various 
notes; blit what I do suggest is that the case of 
delay of 48 hours in a passenger train service is 
one which is extraordinary, and does not fall within 
the definition of the ordinary risk of transit. 

Mr. Locket : I think what was in Mr. Jepsou’s 
mind was this : You are asking us to alter what is 
the existing practice now, and in order to induce us 
to alter it Mr. Jepson thinks — and I am rather in- 
clined to agree with him — that you must show us 
that the existing practice has caused hardship. Can 
you give us any instances where delay, say, of 24 
hours has occurred and has caused loss to the trader 
under this condition? You are .asking for it to be 
reduced to 12 hours; there is a wide margin between 
12 hours and 48 hours, and therefore if the opera- 
tion of this condition as it stands at. present is 
onerous there should be a number of instances where 
the trader has suffered in consequence. 

Mr. Wright: We admit quite frankly that the 
condition has for many years been a delay of 48 
hours, and it would be almost impossible to submit 
to you cases of real hardship, because the traders 
know under the very conditions under which mer- 
chandise has been carried that it would be useless 
to make a olaim for tile loss of the value of the 
merchandise. What we do say, 'Sir, is that the 
delay to be fixed in the owner’s risk condition should 
have some relation to the normal time of the car- 
riage of merchandise by passenger train from one 
point to anotliet. One would hesitate to suggest a 
sliding scale according to the length of the railway 
journey, but 48 hours’ delay during which probably 
three markets might be missed by perishable goods 
we regard as being quite an unreasonable time. One 
market, yes; perhaps, in exceptional cases, two 
markets; but here 48 hours’ delay might mean the 
loss in many cases of three markets, and we say 
that under the very terms of the condition the hard- 
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ship is created. If you ask us to give cases of hard- 
ship which have occurred in the past when traders 
knew no claim would be entertained by the railway 
companies, then I am rather afraid ll cannot give 
you such instances. 

Mr. Locket : They may not have made a claim, but 
they may have suffered the hardship. 

Mr. Wright : I am afraid that goes on to rather 
old ground, as to whether a trader keeps a record 
of the hardships he suffers, and I am rather under 
the impression that every trader has quite enough 
to do to pursue his business rather than keep for 
mere purposes of record an account of the hardships 
he is suffering in the course of carrying on his busi- 
ness. 

Mr. Locket : What I am anxious to be satisfied 
about is this, whether this is merely an academic 
objection, or whether it is really a practical one 
which is found to be oppressive in actual working. 

Mr. Wright : The question which Mr. Locket puts 
to me is one which might be answered, perhaps, in 
this way. In this country we have certain classes of 
trade. In the case of some of them, take pig-iron, 
a. delay of 48 hours or 96 hours does not matter at 
all, but in the case of perishable merchandise the 
number of hours’ delay does have a very important 
effect upon the commodity which is being carried. It 
may be if railway passenger service was in its infancy 
that 48 hours’ delay would be a very reasonable delay, 
and that the trader' would have to take the chance 
of losing the whole of the value of the commodity 
owing to the delay, but in these days we do venture 
to suggest that nothing like an average of 12 hours’ 
delay occurs in passenger train service ; and therefore 
we suggest, as a practicable measure, that 48 hours 
should be reduced to something very much below that 
figure. 

Mr. J epson : I do not suppose that this 48 hours’ 
delay refers to the delay to an actual train. What I 
suppose is covered — perhaps Mr. Bruce Thomas will 
tell us later — is that in the case of a cross-country 
journey some of this perishable traffic misses the 
connection, and it may be a considerable time before 
the next train going in that direction runs, and 
then one can easily imagine that if two or three 
exchanges have to be made 24 hours could soon be 
exhausted. But what I rather wanted you to tell 



me, and you did not appear to be able to, is this : 
Of course, attached to your Chamber of Commerce, 
or members of your Chamber of Commerce, there 
will be lots of traders who deal in perishable 
goods. Birmingham is a great consuming centre, 
and I suppose a good many of the people distribute 
perishable merchandise belonging to your Associa- 
tion. Have you had any expression of opinion from 
those people dealing in perishable merchandise that 
the present condition, 48 hours, is a harsh one, and 
that if it had been altered to, say, 24 hours it would 
have relieved hardships, or anything of that kind; or 
has there been any expression of opinion to any 
other Chamber of Commerce much on those lines 
could be brought before us; or if -after receipt of 
any communication like that, -and the matter has 
come before the Chamber' of Commerce, not neces- 
sarily the Birmingham Chamber of Commerce, but 
any other which is affiliated to the Co-ordinating 
Committee, there has been a resolution passed by 
any of these Chambers of Commerce that the 48 
hours is acting harshly upon the people who are 
dealing with perishable merchandise. 

Mr. Bight : With regard to Mr. Jepson’s question 
all I can say is that on the present occasion I am 
not appearing for the Birmingham Chamber of Com- 
merce, but for the Traders’ Co-ordinating Com- 
mittee. I have had many general complaints as 
Secretary of the Birmingham Chamber of Commerce 
with regard to the 48 hours’ delay. I might as well 
admit at once that I have no concrete case which 
could be put before the Tribunal; I base it entirely 
upon what should be a normal railway journey in 
the passenger train service at the present time. 
Mr. Brown, I understand, will be able to explain to 
the Tribunal in a moment where the 48 hours’ delay 
does really create hardship in regard to one class 
of perishable merchandise, and perhaps it would be 
very much better, having put the case generally 
before the Tribunal, that I should now ask Mr. 
Brown to give one or two instances of the claims 
that he would make. 

President : Is Mr. Brown going to give evidence,, 
or is he going to make a statement? 

Mr. Brage : I will put him in the box if you like, 
Sir. 

President : Perhaps Mr. Brown had better go into- 
the witness-box. 



Mr. George Coleman Brown, sworn. 



President : We have not been told what you are? — 
I am the Traffic Manager of C. J. Harris (Colne) 
Ltd., who are manufacturers of sausages, an-d cooked 
meats of all descriptions. I examined records of 
recent complaints of delays, and during December 
of last year, and during January of this year we 
only had two cases of delays exceeding 48 hours, and 
both of those referred to consignments sent to 
Ireland, which, perhaps, explains it. There were 
five other cases where claims have -arisen ; one of 30 
hours’ delay, one of 24 hours, and one of 12 hours, 
and two of less than 12 hours. In addition to these 
cases there were during the same two months other 
delays reported where no actual claim has arisen. 
I find that there were four of these 24 hours, 
one 12 hours, one 12 hours, and several less. In 
those cases perhaps the customer, the retailer, did 
his best to get rid of the goods, -and thinking there 
was no claim did not submit any claim to us. The 
customers have got to know now that if they attempt 
to make a claim for delays less than 48 hours they 
do not get anything; but in these other cases where 
olaims have arisen and the delay was less than 48 
hours it is because the customer has refused the 
goods as he had no- market for them, and we had 
to claim and get what was realised in the way of 
salvage. 

1491. Mr. Locket : Those are claims made against 
you by your customers? — Yes, and we, in turn, claim 
from the railway company for the loss, or for the 
salvage. 



1492. That is, for delay over 48 hours? — Yes. We 
have to claim to get the salvage. Sometimes they pay 
us just the salvage, and sometimes that is quite a 
small fraction of the value of the goods, .and we have 
to lose the rest. In cases where there is no actual 
claim upon us by the customer, or if the goods are 
accepted and merely a complaint made, and also in 
the case where a customer claims an allowance for loss 
in delay, if it is less than 48 hours we do not make a 
practice of making a claim, so that in that way the 
railway companies would not have a -record o-f these 
delays. 

1493. Mr. J epson-. Do not you in those cases, say 
when there is 24 hours’ delay, although you cannot 
make a claim on the railway company, ask them to 
explain how it is the delay has arisen ; I mean to 
say for your information and for the benefit of your 
customers, especially if they have made a claim upon 
you ? — What we generally do is we make a record to 
show the districts where these delays arise, and we 
report them as a general matter, that transit is bad 
to such and such a district. 

1494. To whom do you report? — To the railway 
company. 

1495. Mr. Locket : That is rather with a. view to 
improving the traffic?- — Yes. We are always helping 
to improve the traffic. We realise that is doing the 
very best we can; it is better than making claims, 
and we have during recent years improved the transit 
considerably. 
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1496. Mr. J epson : I suppose most of these cases 
would be cross-country journeys where the goods would 
be taken out of one train at an exchange station or 
junction and put into another train, and they miss the 
connection, or something of that kind? — I can give 
you the destinations in these instances, if that would 
help you. 

1497. Mr. Locket : From your factory? — Yes, from 
Colne to the various places. One consignment is to 
Birkenhead; that is 30 hours’ delay. We load, as a 
matter of fact, a through traffic to Manchester every 
day of perishable traffic. We cannot understand why 
there was that delay. 

1498. Mr. Locket : Consigned from Manchester to 
Birkenhead? — It is usually taken out at the nearest 
transfer point to Birkenhead. They take it as far 
as they can in that truck, and take it out and send it 
on to Birkenhead. Usually we get delivery in 
Birkenhead the next morning. 

1499. They are sorted out? — They are loaded in 
certain order. 

1500. Mr. J epson : These goods go in the brake-van, 
or some van attached to the passenger van? — There 
are usually special passenger vans. 

1501. How long does that take? — It is delivered 
either the same night, or early the next morning. It 
leaves Colne about 7 o’clock at night. 

1502. And then at some point en route, say about 
9 o’clock, it would have to be taken out and wait for 
a train going to Birkenhead. You do not suggest 
that the railway company should take it from Colne 
to Birkenhead, and take it on to Manchester and then 
transfer it there to some train going from Manchester 
to Birkenhead? — Those parcels would be taken out 
at Crewe, and sent on to Birkenhead from Crewe. 

1503. It all depends; Colne is on the Great Western 
Railway ? — Yes. 

1504. And Birkenhead is reached by the Great 
Western Railway also. Do you suggest that the con- 
signments should be taken out at Crewe and sent on 
by the North Western from Crewe to Birkenhead? — 
They take it out at the most convenient point; I do 
not know exactly where that would be. I believe it 
is Crewe; but usually the delivery would be in Birken- 
head the next morning, first delivery. That is our 
general experience. 

1505. The Great Western trains to Birkenhead do 
not run from Crewe to Birkenhead; they run the 
other way, through Shropshire, Chester? — It may be 
Chester; that may be the point; I am not certain 
about that. 

1606. I did not know whether you had gone into it 
sufficiently? — Not to that extent. 

1507. Did you find out in that case where there was 
a delay of 30 hours to Birkenhead how it arose? — No, 
we have not discovei'ed the reason for it. 

1508. Where do you think the delay did take place ? 
- -We have not the faintest notion. 

1-509. President : Was it -30 hours calculated from 
the normal time at which the train would have 
arrived, or 30 hours from the time of the despatch? — 
In arriving at the 30 hours we took it in this way. 
We sent the traffic off on a Monday night; we assume 
from our general experience that those goods should 
be delivered first thing next morning, about 9 o’clock 
in the morning. In calculating the 30 hours we took 
the time from 9 o’clock until the time when the man 
received the goods. 

1510. Mr. J epson : The following day? — He would 
get that in the afternoon, probably, of the next day. 

1511. That is quite an isolated case? — No. 

1512. A 30 hours’ delay, I mean? — Yes. There is 
one of 12 hours to Stafford. There is another of 24- 
hours to Sutton in Surrey. 

1513. Let us take the Sutton Case. That would 
go through London or through Reading? — I am not 
quite sure which. There, again, we loaded a van to 
Paddington. They put out the parcels at Reading or 
take them right on to Paddington, whichever is con- 
venient to the railway company. 

1514. If it is put out at Reading it has to wait 
for one of the Southern Company’s trains to take it 
on to some place where it would be convenient to 
exchange it to a train going to Sutton? — Yes. 



151-5. I suppose there are no through trains from 
Reading to Sutton. If it came to Paddington, it 
would probably be carted across London to go down 
by passenger train from Victoria or some station on 
the old Brighton Company’s system, from whence it 
could be taken on to Sutton ? — If it goes across 
London we do know that there are regular transfers 
at night. 

1516. What time does your train leave Colne to go 
to Paddington ? — 5.10. ■ 

1-517. It would be in Paddington at what time — 
about 9 o’clock? — Before that. 

1518. Is there a service as late as 9 o’clock for the 
transfer of these' perishable articles? — I do not know 
at what time they start, but these transfers go on up 

. to the early hours of the morning. 

1519. Just answer this question if you can. With 
regard to this delay of 24 hours in the case of Sutton, 
what is your general experience with regard to traffic 
to Sutton? How long does it take? — If we despatch 
one afternoon they get it next morning. 

1520. That is the general practice? — We reckon 
that is the general transit to practically any point 
in the country. When we find there is a delay, per- 
haps, to an out-of-the-way place, we work on it until 
we find the best time of despatch from Colne to catch 
the various connections, and that is really why now 
there are less delays than there used to be at one time. 
It was quite a frequent thing to have 48 hours’ delay, 
but now it is quite the exception to have 48 hours’ 
delay. You will notice that the clause as proposed 
means that the delay must exceed 48 hours; 
that is a very important point. The delay 
may be exactly 48 hours ; it is more likely 
to be exactly 48 hours than it is to exceed 48 
hours, because if it is not delivered by the first delivery 
to-morrow morning, we will say, the probability is if 
it is not ready for the next morning’s delivery, it may 
be for the following morning’s first delivery, which is 
exactly 48 hours. I would rather see the Condition 
reversed somewhat, and put delays not less than 48 
hours rather than exceeding 48 hours, or whatever 
time is considered reasonable. I may say that these 
are the cases that have come to our notice, special 
complaints made, and the number of consignments 
despatched was somewhere in the neighbourhood of 
1,000 per day, so that you will see that the possibility 
of a 48 hours’ delay is very small, even with our 
experience. 

1521. All these consignments are sent at owner’s 
risk, I suppose? — Yes. W T e also have letters during 
the summer months especially where customers get 
delays, and they say that in view of the fact that 
there is no liability for any loss on the railway com- 
pany we cannot put up with these delays ; we will cease 
ordering till the winter. I have not been able to 
get all the actual letters, but I know that is so from 
my experience. 

1522. Mr. Locket : You have had instances of that 
sort? — Yes, and that means we lose the trade for 
the summer. 

1523. And there is a certain amount of hardship, 
too? — To us, certainly. The trade always does fall 
off in the summer. 

1524. Mr. -J epson-. When you speak of competition, 
of course your sausages, and so on, are articles which 
are in competition with the articles of other manu- 
facturers in the country? — Yes. 

1525. Have you been comparing notes with any of 
question at all, or do you get any information from 
your customers, the consignees, as to the better ser- 
vice they get when they order from your competi- 
tors? — I can only say in answer to that that at 
meetings of the various sausage manufacturers 1 
know it has been said on several occasions in a 
general way that the delays affecting the trade in 
the summer. Trade does fall off on account of these 
slight delays for which there is no redress. I was 
not able to go into any further details because I was 
only asked last week to try and get instances, other- 
wise I should have got a more detailed statement. 

1526. Are you a member of the Co-ordinating 
Committee ? — Yes . 
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Cross-examined by Mr. Bruce Thomas. 



1527. I am not sure that I caught what you said 
about your despatches. Did you say your despatches 
were 1,000 a day? — Roughly. It varies according to 
the season, and the day of the week, of course. 

1528. You have been trying for a week, 1 under- 
stand, to find some examples of complaints which 
appear to work hardship ? — No, I have not. As a 
matter of fact, I was away from Colne for a whole 
week since the meeting, and I have only had one 
day in Colne since, and that was yesterday. 

1529. But you have been told to get someone to go 
through your records for December of last year and 
January of this year? — Yes. 

1530. You sent off about 1,000 consignments a day. 
That would be in those two months something like 
50,000 consignments, would it not? — YTes. 

1531. And the only two cases of delay of over 48 
hours were to Ireland, and then I think there was 
only one case where the delay was over 24 hours, 
the Birkenhead case? — Yes; that is the one case 
where a claim was actually made. 

1532. It , is the only case where you know of a 
delay exceeding 24 hours?— Yes. The other four I 
mentioned were exactly 24 hours, as near as we can 
get, of course. 

1533. That was a case where the goods for Birken- 
head would have to be transhipped somewhere? — Yes. 

1534. Is it not most likely and indeed almost cer- 
tain that the delay arose through it being overlooked, 
perhaps at the transhipping point. Is not that the 
most likely reason for the delay? It got left behind 
at the transhipping point, or was overlooked? — I 
would not like to venture to suggest any reason 
for it. 

1535. Or, possibly, it might have been over-carried 
to Manchester? — That, of course, I cannot say. 

1536. Would not you think that would be the most 
likely explanation of the delay? — We have known 
cases where consignments have arrived and have been 
kept in a parcels office too long. There may be 
various reasons for the delay, but we are really not 
concerned with it, except that we want to improve it. 

1537. It is not really a delay in transit so much 
as the possibility of the parcel being overlooked? — 
It is certainly a delay in transit. 

1538. I quite agree it is technically a delay in 
transit, but the cause of the consignee not getting it 
as quickly ns he usually does is that it has arrived at 
As destination, and for some reason or other it has 
been overlooked and is not delivered, or it gets t-o a 
transhipping point and it is overlooked there; or 
perhaps it is nor taken out of the van at the tran- 
shipping point. Those would be the causes of those 
delays. 

President : But it is a mistake somewhere. 

Mr. Bruce Thomas : It is someone making a 
mistake somewhere; it is not that the thing is 
actually journeying for 30 hours longer than it ought 
to be. 

President : Mr. Brown is quite right in saying it 
is a delay in transit. 

1539. Mr. "‘Bruce Thomas: Yes, technically it is a 
delay in transit. Then the other case which you gave 
to Sutton; that, again, would be a case where tran- 
shipment W'as necessary? — Yes, certainly. 

1540. Those are the only cases which you have been 
able to extract from a record that includes some 
50,000 consignments? — No, I would not agree to 
that. 

1541. However, you have had your records for those 
months gone through, and that is all you have been 
able to produce? — No, I will not agree to that. 

1542. It is all that you have produced? — Yes. 

1543. I think Messrs. Harris of Colne are about the 
biggest manufacturers of sausages, are they not? — 
No; they are one of the biggest; they are not the 
biggest, by any means. 



1544. Mr. J epson : I suppose Palethonpe’s would be 
the biggest? — I should think they would be the 
biggest, yes. - 

1545. Mr. Bruce Thomas : You cannot say that 

your firm has suffered any particular hardship by 
this 48 hours Condition, can you? — We certainly do 
lose the trade in the summer because the customer is 
not inclined to buy when there is any delay. 

1546. Do you really suggest that your trade in 
sausages falls off in the summer because of this 48 
hours Condition ? — Yes. 

1547. That is the reason for the falling off in the 
output of the sausage manufacturers in the summer? 
— Yes. 

1548. President : Probably the temperature would 
also be a factor? — Yes, and that means that any 
slight delay is more important in the summer than 
in the winter. 

President : Yes. 

Mr. Drage : Might I ask the witness a question. 
Sir? 

President : Yes, if Mr. Bruce Thomas does not 
object. 

Mr. Drage : I am a little bit afraid that the Court 
may have got the impression that these delays very 
rarely occur. Am I right in saying that so far as 
the summer months are concerned, and 0[ have 
before me the figures for June, July and August 

President : Of what year ? 

Mr. Drage : Of last year. 

President : Are those figures of Mr. Brown’s 
trade, or what? 

1549. Mr. Drage : Yes, of Mr. Brown’s trade. Am 
I right in saying that in those three months you had 
at least 13 cases where the delay was over 24 hours; 
it is not just the Ireland case, which I think is rather 
the impression at present? — There certainly were 
more in those summer months. 

1°50. Your point is that during the summer, where 
every delay is more important than otherwise, you 
have had a sufficient number of cases of delay, say of 
24 hours and between 24 hours and 48 hours, where 
the operation of this 48 hours in _ the Condition at 
present means that the goods are bound to perish, 
and you have no possible chance of redress? — Yes. 

1551. Do you also say that the fact that the limit 
is 48 hours means in effect that manufacturers are 
chary of sending their sausages by train under these 
conditions on the ground that the 48 hours is too 
long; that it might just as well be 148 hours? 

President : Mr. Brawn does not say all that. 

^ 1552. Mr. Drage: If you please, Sir. I wanted to 
know whether that was Mr. Brown’s view? — It does 
hit us in this way, that we will not accept responsi- 
oility ourselves; we cannot for obvious reasons accept 
responsibility for these lost hours. In an isolated 
case we may use our discretion when it is an old 
customer, but that is not our piractice, and the 
customer who finds that he is running a bigger risk 
in the summer through these delays and cannot get 
redress, which we sometimes try to obtain for him 
from the railway companies, ceases to buy the goods 
during the season. 

1553. In those cases he buys his sausages from 
suppliers near at hand ? — Either that, or does without. 

1554. Mr . J epson : Were those particulars which 
Mr. Drage mentioned of your July and August trade 
got by you?— No. The particulars I gave regarding 
December and January; I got similar particulars for 
June, July, and August which are practically on the 
same lines, only there are more of them possibly, 
because there are three months instead of two. I 
ought, perhaps, to make it clear that in getting out 
those particulars we only examined special complaints 
which are received by my own department and which 
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would not refer to any other matter. Obviously it 
would be impossible in a short time to go through 
50,000 orders to find out if a complaint was made 
whilst the man was ordering. That is a very frequent 
thing. If a man orders some goods, perhaps some 
bacon, or other goods, and says : We cease to buy 
sausages; we are not getting them in good time. 

1555. What struck me as rather strange — of course, 
there may be an explanation for it — is this : That you 
come and tell us about the December and January 
delays, and then it is left for Mr. Drage, who has got 
the figures from someone else, to spring upon you 
these summer months in which you say the delays are 

(The Witness 

President : Is there any other gentleman who desires 
to give evidence on this point? Do you want to say 
anything, Mr. Drage? 

Mr. Drage : No, I think not, Sir. 

Mr. J epson : Mr. Drage, did you ask anyone else 
besides Mr. Brown to get information of this kind 
for you with regard to the delays in perishable traffic, 
or did you confine it entirely to Mr. Brown ? 

Mr. Drage : The three main perishable trades were 
all equally insistent that those 48 hours must be got 
down to something more reasonable; that is to say, 
the meat trade, the fruit and vegetable trade, and 
particularly the fish trade. It was discussed at great 
length. I do not know whether you can compare the 
fish trade with the others, but I should think it is 
even more interested in this than the others. When 
we came to consider what evidence we could put before 
the Tribunal, which we did some time ago, we were 
every time brought up against the fact that as the 
conditions are at present people do not make claims 
with regard to delays under 48 hours because they 
know it is not worth while. Mr. Brown 
has said that he does keep records. He, I think, 
takes a very public spirited view, if I may say so. He 
keeps a record of his delays with a view to increasing 
the efficiency of his transit; but generally we cannot 
get the average trader to give records of that kind 
if he knows that no claim of his will succeed for a 
delay under 48 hours. That was our trouble, and 
therefore we did feel that the main point that we 
must try and establish before you to-day was that the 
period, whether it is 48 hours, or 24 hours, or 12 
hours, must be determined to some extent by the 
natural life of the commodity which is being carried. 
In the case of fish and many forms of perishable 
fruits, I think it hardly requires demonstration that 
a delay above the normal of 48 hours, or anything 
of that kind, wipes out immediately almost all kinds 
of fish, and many kinds of the other perishables. 
Our difficulty in bringing concrete evidence before 
you was that the people have not kept any records. 
Mr. Brown thought that he could give you certain 
figures, which he has done. We did not think, as a 
matter of fact, that it would be necessary to have 
Mr. Brown in Court in case you called for figures of 
that kind. The firm conviction of the whole Com- 
mittee was that it was a matter more for argument, 
perhaps, than for evidence, and that although they 
would give whatever evidence they could, their 
evidence was not as strong as the argument which 
arises from the natural life of the commodity being 
carried. 

President : Does any other gentleman wish to 
address us? Mr. Bruce Thomas, have you anything 
to ' say ? 

Mr. Bruce Thomas : I have just one or two observa- 
tions to make, 'Sir. Mr. Wright, when he addressed 
the Court, seemed to me to be entirely disregarding 
the important fact that this is an owner’s risk con- 
tract; and what he asked the Court to do was to 
bring this 48 hours into relation with the normal 
time taken. That is the position when the company 
are carrying at their own risk. If they take more 
than the normal time, then they have to show that 
they were not at fault. Really what Mr. Wright is 
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much more serious; that is, serious in so far as value 
goes, and, of course, a delay of 24 hours in the con- 
veyance of sausages is much more serious in the 
summer than in the winter, but you did not mention 
it when you were giving your evidence in chief?— I 
did not think there was any need to mention both 
periods; it is a pure accident that I mentioned the 
winter instead of the summer. Perhaps I should have 
been wise if I had mentioned summer instead of 
winter. I gave Mr. Drage a copy of this. 

1556. Mr. Docket : So they were not sprung upon 
you? — Not at all. 

withdrew.) 

asking is that here in an owner’s risk contract the 
company should have the liability cast upon them if 
they take more than the ordinary time, unless they 
can prove it was not their fault. The latter, I ven- 
ture to submit, is entirely giving the go-bye to the 
fact that this* is an owner’s risk contract. Very low 
rates are given, and the traffic is carried at owner’s 
risk; that is why the low rates are given. It seems 
to me that the argument upon the question what is a 
reasonable time to take is not the real test here. 
Everyone would agree it is* most unreasonable that 
48 hours longer than the normal time should be taken 
in transit. If that were the position that I had to 
maintain I should be very sorry to have to try and 
maintain it ; but the point is this : in an agreement 
where the trader has undertaken in consideration 
of a very substantial reduction in the rate, in an 
agreement of that kind, is this a proper considera- 
tion ? It is not whether or not it is reasonable from 
the point of view of the time of the transit, but is 
it proper having regard to the nature of this con- 
tract; and really the fundamental intention of this 
contract is that the railway companies should not be 
liable except in most extreme cases. 

That brings me to this point, that really when you 
get delays of 48 hours over the transit period it is 
not a delay in the movement of the traffic; it is 
something that happens during the journey, or during 
a break in the journey; in nearly all cases it is traffic 
which has to be transhipped; it is not transhipped 
through an error on someone’s part at the tran- 
shipping point, or it gets to its destination and it is 
overlooked. Now, ought the railway company to be 
made liable for overlooking a. parcel when it is being 
carried at the owner’s risk? I submit not. In 
principle they ought not to be made liable, because 
that is one of the things that the owner of the goods 
has made himself responsible for, and he has got a 
fair consideration for it. It seems to me that that 
is really the answer to the contention that was put 
forward by Mr. Wright. 

Mr. Locket : The fact that a parcel has been over- 
looked implies negligence on the part of the railway 
company, does it not? 

Mr. Bruce Thomas : Yes, I agree it does. 

Mr. Locket : Is that a liability which the owner 
takes upon himself? 

Mr. Bruce Thomas : I should submit so, yes. If I 
break the goods, or damage the goods, the trader has 
got the benefit in the rate in order that he should 
carry the risk of my negligence. The Condition 
provides I am to be liable not for negligence; I am 
to be liable for wilful misconduct, and all this comes 
to really is putting upon me in many cases a 
liability for negligence which the contract primarily 
is intended to absolve me from. You must, I venture* 
to suggest, in considering the sub-paragraphs of 
Condition 2, always bear in mind and observe that. 
Condition 2 is primarily a Condition to relieve the 
company from liability except upon proof of wilful 
misconduct. Now, these are relaxations from that 
rigid rule. I suggest that there really has been no 
ground put before the Court to induce it to make 
a greater relaxation than has been made in the 
past, which is a very substantial one. It is not 
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only “ C,” but of course “A” is the great relaxa- 
tion. If you lose the goods, you pay for them, 
unless you can prove that you were not negligent; 
there is no question of wilful misconduct there; and, 
secondly, in the case of pilferages, and then we 
come to this question of delay. Mr. Brown is the 
only person who has been able to give you any sort 
of illustration of what the hardship is alleged to 
be. Really there is not a tittle of evidence of 
hardship in anything that Mr. Brown mentioned. 
He said that in June, July and August there were 
13 cases over 24 hours; that is, 13 cases in 13 weeks; 
that is one case each week, and I imagine that 
in each week there would be something like 20,000 
or 25,000 consignments going out. One case in each 
of those weeks. There is no hardship shown there, 
except this, that when a loss has been suffered and 
the owner of the .goods has had to bear that loss, 
but that does not create a hardship under this 
particular contract. There are scores and scores and 
hundreds of cases where claims are not paid because 
the traffic has been conveyed at owner’s risk; if 
that traffic had been conveyed at company’s risk 
then the claim, of course, would have been paid. 
That is just as much a hardship as the example 
that' Mr. Brown gave; it is merely a case of the 
company not being liable under the contract. It- 
seems to me that there certainly has been nothing 
placed before the Court which would lead them to 
the conclusion that this Condition which has been 
in operation for 14 years has operated harshly. 

I ought to say this, that I told the Court that 
we had tried to discover from the records of various 
railway companies whether there was any evidence 
of this Condition operating harshly; we could find 
none. Of course I conceive what the answer to that 
observation would be : No, you would not find them 
because they would not be reported to you; the 
claims are not made. We, of course, realise that, 
and I am instructed that as soon as the} 7 began to 
discuss these Conditions with the traders, they asked 
them whether . they could give them any instances 
of the Condition working harshly. fYe gave them 
due notice, if I may say so, that that was a point 
which seemed to us to be very important, and it 
might well be that we could not find out from our 
records whether there were any cases where it 
operated harshly ; but we asked the traders to put 
before us cases of hardship. They have not done 
it, and Mr. Drage has said why the claims are not 
made. I can understand claims not being made, but 
at the same time I should have thought the re- 
membrance of grievances might remain. However, 
nothing has been put before the Court, and I submit 
that this Condition, as it stands, should be accepted. 

Decision on Condition “H ” 2. 

President: The 48 hours in Condition 2, sub- 

section (c), will be reduced to 36. 

Condition 2. 

Mi. Bi uce Thomas: Might I make a statement on 
behalf of the railway companies in reference bo 
Condition 2? 

President : Yes. 

Mr. Bruce Thomas: Subject to the point which 
we have been discussing, the -Condition was agreed 
but the railway companies undertook to state before 
J? e Tribunal that they do not propose to ‘apply 
Clause (h) strictly, there being no intention of 
altering the practice which obtains at the present 
time. I think I made a similar statement or Mr 
Rike, made a similar statement, in reference to 

B 3, and the reasons for it were given then, 
and I do not think it is necessary to go into that 
again. 
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: The next question arises 
J,” on pages 20 and 21. 
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Mr. Locket : I understand the suggested alteration 
on Condition 12 of “ H ” is dropped now; it follows 
the decision in the previous Condition. 

Mr. Brace Thomas : Yes. Mr. Goodall said that 
he took the decision to cover both the cases. This 
is a similar point to the one which we have just 
discussed upon the 48 hours. “ J ” contains, “ The 
standard terms and conditions of carriage of milk in 
cans, churns or butts, and returned empty cans, 
churns or butts when carried by passenger train or 
other similar service at owner’s risk rates.” The 
difference arises upon Condition No. 9 which defines 
the liability of the company : “ The Company shall 
not be liable for loss, damage, deviation, misdelivery, 
delay or detention of or to milk or any can, churn 
or butt, whether full or empty, except upon proof 
that the same arose during transit from the wilful 
misconduct of the Company or their servants. Pro- 
vided that where the can, churn or butt is fully 
and properly labelled and addressed in the manner 
prescribed in Condition 2, nothing in this Condition 
shall exempt the Company from any liability they 
mi-ght otherwise incur for (a) loss of milk through 
non-arrival of any can, churn or butt at the station 
to which it was consigned unless such non-arrival is 
due to accidents to trains or to fire, ( b ) delay exceed- 
ing 24 hours in transit to the station to which it was 
consigned of milk in a can, churn or butt, when, 
as the result of such delay, the value of the milk 
is deteriorated to the extent of three-fourtlis, if such 
deterioration is pointed out to a servant of the Com- 
pany on or before delivery, but in no case shall the 
Company’s liability exceed one-half of the diminution 
in such value.” Then there is a proviso : “ Provided, 
however, that the Company shall not be liable in 
the said oases of loss or delay upon proof by them 
that the same has not been caused by the negligence 
or misconduct of the Company or their servants.” 
It is very much the same as the Condition which 
we have been discussing, and this Condition has 
exactly the same origin that the Condition in the 
perishable note had. It was born at that Board of 
Trade Conference that I referred to. It has been 
in operation since 1910; that is, for 14 years, and, 
so far as we are aware, it has not caused any 
particular hardship. 

Mr. J epson : Is it quite on the same footing in this 
Note “ J ” as in tile Note “ H ” which we were 
discussing, because in Note “ H ” it said “ delay in 
transit exceeding 36 hours.” Was that 36 hours 
beyond the normal delay in transit, exceeding 36 
hours; that meant exceeds 36 hours beyond the 
normal? 

Mr. Bruce Thomas : Yes. 

Mr. J epson : I do not know whether the words 
mean quite the same. 

Mr. Bruce Thomas : They were intended to be the 
same. It does mean 24 hours above normal, but the 
reason for putting the words “ in transit ” after the 
“ 24 hours ” instead of after, I think, “ delay ” in 
the earlier Condition is this, that it must be read in 
conjunction with the following words; it is delay 
exceeding 24 hours in transit to the station to which 
it was consigned, the point of that being that, first 
of all, we never deliver milk and, secondly, we do 
not undertake to unload; the consignee has to assist 
in the unloading of the milk. 

President : Does not the 24 hours include the 

transit under this form of words? 

Mr. J epson : As I read it, it would bring it to the 
station within 24 hours ; no question can arise as 
to that, but if it is “ delay exceeding 24 hours in 
transit to the station to which it was consigned 
when, as the result of such delay, the value 
of the milk is deteriorated . . .” there may be 

a claim, 

Mr. Bruce Thomas : The intention is that it 

should be. 

President : Are those the words of the recommenda- 
tion of the Committee precisely followed, or are they 
different? 
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At.r. Bruce Thomas : They are exactly followed. 
The words' of the recommendation were “ delay in 
transit exceeding 24 hours to the station to which it 
was consigned.” 

Mr. J epson ■ : Then in this Regulation or this Con- 
dition you are putting before us you are putting it 
more favourably for the traders ill milk than for the 
railway company, are not you? 

Air. Bruce Thomas : No, it is intended to be the 
same. It was thought that it had been made a little 
clearer though the sense had not been altered. I 
should have thought now as it stands it means 
24 hours over the normal transit time. 

Mr. J epson : I did not read it in that way, and it 
seemed to me that it was intended to differ from 
Section 8. 

Mr. Bruce Thomas : If the Court thinks that inten- 
tion is not given effect to then it. is much more satis- 



factory that we should have the matter made perfectly 
clear, “ delay exceeding 24 hours in transit to the 
station to which it was consigned.” I think if I 
might suggest the insertion of a comma after 
“delay” and after “hours” that would meet the 
case. 

Mr. Locket : Is there any reason why those words 
should not be transposed to read, “ delay in transit 
exceeding 24 hours,” so as to correspond with the 
other one? 

Mr. Bruce Thomas : I think that, perhaps, is the 
best thing to do, because this question has never 
arisen in the past, and the words in the past have 
been the words which Mr. Locket suggests now. 

President : We will adjourn now, and then, 

perhaps, you will tell us the form of words you would 
like us to adopt. 



(After a short adjournment.) 



Mr. Bruce Thomas : We were dealing with “ J ” 9, 
Sir, when the Court rose. I think I had said that 
this Condition resulted from the Conference at the 
Board of Trade in 1909, came into operation in 1910, 
and has been in operation ever since. It is really 
the same Condition that we have been discussing 
before, except that in here we have 24 hours instead 
of 48 hours, or what would be now 36 hours. I will 
hand in, if I may, a copy of the existing note. (Docu- 
ment. handed to the Tribunal.) With regard to the 
point Mr. Locket raised, we think, and I believe my 
friends agree, that it will be sufficient, and will 
properly express the intention, if when the final copy 
is printed, when they are settled, a comma is placed 
after “ delay ” and another comma is placed after 
“ hours.” As far as we can see, that makes it clear. 
Upon this Condition I should like to call Mr. Pike 
and ask him one or two questions. I think I have 
submitted that really the onus is upon the other side 
to displace this Condition, but perhaps it will be 
more convenient if I call Mr. Pike. 

Mr. Locket: Would it not be better to alter the 
wording so as to correspond with the existing Con- 
dition. and read “ Delay in transit exceeding 24 
hours”? It would then correspond with the 
Condition you have already agreed to this morning — 
Condition 2. 

Air. Bruce Thomas : We thought that this was 
clearer, and gave more point to this, that here it is 
not delay in transit exceeding 24 hours, but it is 
delay in transit to the station. It is the point about 
the unloading. AA 7 e do not unload. The trader 
unloads, or renders assistance in unloading; and we 
wanted to give particular point to that — that the 
transit here meant is not the transit as defined in the 
Condition, hut the transit to the station. 

Mr. Jjocket : Yes ; ibut the Condition as it reads 
at present — 

Mr. Bruce Thomas : Ifyou interpose the words 

“exceeding 24 hours ” after “transit,” it is not 
then quite so clear that the transit referred to i's 
the transit to the station to which it is consigned. 

Air. Locket : What I have i'n my mind is that so 
frequently one hears arguments based on the fact 
that the wording in the two different places is 
different, and therefore it implies that there must be 
some different meaning. Here I understand your 
meaning i's the same. 



Air. Bruce Thomas: The meaning of the Condition 
is the same, but not the meaning of the word “ tran- 
sit.” There seems to be a good reason here for the 
departure from the words that have been used 
previously. 

Mr. Locket : You think the commas will make it 
clear, do you ? 

Mr. Bruce Thomas : AA 7 e think so. 

President : Have you had an opportunity of con- 
sulting the gentlemen on the other side ■who may be 
■concerned ? 

Mr. Drage : AA 7 e have no objection to that. 

Air. Locket : I think the commas will make it clear, 
only one wants to ivatcli these things closely. 

Mr. -J epson: Mr. Bruce Thomas, the definition of 
“transit” is in 13, in the same note. It says: 
“The transit shall (unless otherwise determined) he 
deemed to be at .an end when the milk, can, churn, 
or butt is placed in the usual position for delivery, 
and the consignee has had a reasonable ' opportunity 
to take delivery thereof.” Does “transit” in Con- 
dition “ J ” 9 mean something different from the 
definition in “ J ” 13? 

Mr. Bruce Thomas : Yes. In “ J ” 9 it means 
when the milk has arrived at the station. AVe do 
not unload. The consignee has to unload or to 
assist in the unloading. It is not to include any 
time which may he the result of the consignee not 
being there to unload. That is the object of 'it; 
although the transit in the technical and in the de- 
fined sense does not end until the consignee has bad a 
reasonable opportunity to take delivery. AA 7 hen he is 
unloading I do not think he has taken delivery; he 
is performing a duty which he i's under an obliga- 
tion to perform under these conditions. But the 
transit itself does not end until the merchandise is 
i'n a position for him to take delivery. I do not think 
he takes delivery in the truck it is in ; he takes 
delivery after it is put upon the unloading van. 

Air. J epson: There may be a time elapse between 
the arrival at the station, which is 'the meaning 
under 9, and the time when the man has iff in a 
particular place where he can take delivery. 

Air. Bruce Thomas: Yes: and lias had a reasonable 
opportunity of taking delivery. 

Air. J epson : Yes. 

Air. Bruce Thomas : I will call Mr. Pike. 



Mr. John Pike, recalled. 
Further examined by Mr. Tylor. 



1557. Have the railway companies made inquiries 
of the traders as to the ‘working of this Condition 9 ? 
— Yes, we have made inquiries of all the other rail- 
way companies, and we cannot find that any com- 
plaint has been received by them that 24 hours has 



created any hardship for all tin} fourteen years 
during which this Condition has been in operation. 

1558. Is the milk traffic one to which the com- 
panies have given the greatest consideration in 
arranging traffic?. — Yes. For all the big places 
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special milk trains are run. Taking London, for in- 
stance, of course, quite a number of special milk 
trains are run which, convey nothing else but milk, 
so as to give it a quick and reliable service. 

1559. The objection of the traders to the proposal 
of the railway companies of 24 hours is for reasons, 
similar to those which have already been dealt with 
on Condition 2 of note “ H,” I think? — Yes. 

1560. With regard to milk. Would it be correct 
to say that milk is a commodity which deteriorates 
more rapidly than almost any other perishable? — 
Yes, I think it does. 

1561. I suppose it is a fact that it is the natural 
object of the producer of milk to get his milk to the 
station as near as possible to the time at which the 
train will start? — Yes, that is so; he leaves it as late 
a6 he can. 

1562. As a result of leaving a small margin of time 
between the receipt of the milk by the company at 
the forwarding station anjd the departure of the 
train, can it easily happen that a churn may get 
overlooked, or it may not be possible to put it on the 
train? — Yes, that is quite a likely occurrence. 

1563. So it would have to wait for the next train, 
and, instead of arriving in the normal course of 
time in the case where there are not many trains, I 
suppose the delay might be considerable? — Yes; that 
would be particularly the case on a Sunday. 

1564. In such a case the company would be called 
upon to prove that that was not due to their 
negligence? — Yes, it might be quite possible that it 
was not due to their negligence. But, of course, it 
is a very difficult thing to prove in many cases. 

1565. Would you explain to the Tribunal the reason 
for inserting 24 hours as the limit of time in this 
Condition as against 48 hours in the Condition that 
has already been dealt with? — It is part of the agree- 
ment that was come to at the Board of Trade Con- 
ference, and, of course, the point that was taken 
into consideration was the greater damageability of 
the milk — quicker deterioration. 

Cross-examined by 

1570. When a connection is missed there is nearly 
always a train within 12 hours by which it can go on, 
is there not? — Not always. 

1571. It would be very unusual even at a small 

country station for you to have only one train within 
12 hours? — No. There are a great many places from 

Re-examined by Mr. 

1673. Sunday counts in the 24 hours? — Yes, cer- 
tainly. Milk has to be brought up on Sunday night 
for Monday morning, just as on any other day of 
the week. 

1574. Sunday is only excluded under one condition ? 

— Yes, that is in respect of the time for lodging 
claims. 

1575. One does not find at the end of this note a 
general condition with respect to the computation of 
time ? — No. 



(The Witness 

President : Would you like to address the Court 
on this question, Mr. Drage? 

Mr. Drage : Mr. Harry Trotman, who is the Pre- 
sident of the Metropolitan Dairymen’s Society, would 
like to deal with this point. 

Mr. Trotman : I should like to add my quota of 
praise for the work of the Traders 1 ’ Co-ordinating 
Committee, and for the good feeling which came 
about at the meetings, so that we have got down to 
this one point. Personally, I cannot see that there 
is anything of a contentious nature in it. It is 



1566. Is the limit of 24 hours the margin now m. 
force in the Conditions under which the companies 
are now carrying milk? — Yes, and it has been so for 
14 years. 

1567. Can you give some examples of cases in which 
milk travels over the London Midland and Scottish 
Railway in less than truckloads, involving long dis- 
tances or transfers en route? — Yes, I have several, 
from Barton in North Lancashire to London, 2-69 
miles — these are regular traffics — from John o’ Gaunt 
to Deal, 181 miles; from Newport, Salop, to Finsbury 
Park, 147 miles. In the case of the milk going to 
Deal it has to be transhipped at Willesden and again 
at Clapham Junction. In the case of the traffic 
going from Newport, Salop, to Finsbury Park, it 
has to go via Eggington or via Rugby and Peter- 
borough; in either event it has to be transhipped 
sveeral times, and, of course, there is a risk, without 
any neglect on the part of the company’s servants, 
of its missing a connection, or of its quite accidentally 
being left behind at one of the transfer points. The 
difficulty would principally arise on these cross-country 
journeys when several transhipments are necessary. 
It must be remembered that there is a good deal of 
milk that travels in that way, because there is no 
place of any size in the country which has not to be 
supplied with milk from outlying places. 

1568. Of course, milk is a< commodity which goes 
to every part of the country and comes from many 
parts of the country? — Yes. 

1569. And it is not a question of London traffic 
alone; it is a question common to the whole country 
and to every kind of station? — Yes; that is the point 
I rather wanted to make. These difficulties would 
probably arise much more with these cross-country 
journeys than in the case of milk coming to| large 
centres of consumption like London. 

President : Does anyone wish to ask the witness any 
questions on behalf of the milk interest? 

Mr. Saldane_: I should like to ask Mr. Pike a few 
questions. 

Mr. TLaldame. 

which milk comes on branch lines 1 where on Sundays, 
there are only two trains in the (whole day 

1572. But on a week-day? — On week-days it would, 
be the exception, certainly. 

President : Are there .any more questions ? 

Mr. Drage : I do not think so, Sir. 

Bbttce Thomas. 

1576. Mr. Jepson: Generally it may be said that 
Sunday traffic in milk is the same as on any other 
day ? — Yes. 

1577. Because one knows that in distributing milk 
it i6 done around the suburbs of London on Sundays 
as well as on week-days ?— - There is not so much milk 
which comes up during the day on Sunday, but there - 
is the morning supply of milk ; and the milk has to 
be brought away on Sunday night for Monday 
morning’s deliveries. 

withdrew.) 

all a matter of fact. Milk, as everyone knows,, and 
as has been admitted, is a most perishable article, 
and with it time is everything. Milk is a 12-hour 
commodity. The cow is milked twice a day; the 
milk is sold twice a day; so that everything should 
be done with it within the 12 hours. The Condition 
before us — No. 9 — provides in the first part for the 
loss of milk through the non-arrival of any can, 
churn, or butt. That is in paragraph (a). "When 
you come to deal with (6), a delay of 12 hours amounts 
to a loss in a great many instances ; in the summer- 
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time in the majority of cases, because if milk is held 
up for 12 hours it will certainly be of no use when 
it arrives. It must be borne in mind that in dealing 
with milk we are dealing with station to station 
traffic, so that we are different from what we were 
in note “ H,” or perishable goods. It is •well known 
to everyone that delay does take place under various 
headings such as trains arriving late, and so on ; 
but what is more to the point is that milk consigned 
to a station other than a terminus gets over-run, 
and it takes some time for the error to be rectified 
and the milk put back on the proper route in order 
to get to the station to which it is originally con- 
signed. Very occasionally milk is miis-sent; but that, 
does happen. Then we get delays owing to the 
branch feeding lines occasionally missing main-line 
connections. Of course, we all recognise that the 
railway companies, as well as other large businesses, 
are dependent very largely upon the human element; 
it is one of the things we have all to contend with, 
but it is 1 also one of those things for which I think 
■every concern must take its reasonable share of 
liability. 

When we were discussing this matter in Committee 
my feeling was — and it is backed by a good many other 
friends in the trade — that sis hours would have been 
a more reasonable time than twelve hours; but it 
was impressed upon us that we were dealing with 
an owner’s risk note and that one must be reason- 

Mr. Ernest Wilfred 

1578. President : Will you tell us what you want 
to say? — I can only repeat what has been so very 
well said about the more perishable nature of milk. 
Inasmuch as when the 48-hours was arranged for 
other perishable goods, 24 hours was arranged to 
be a reasonable period for milk, we feel that the 
time has now arrived when, at anj' rate so far as 
milk is concerned, the 24 hours should be cut in two. 

I have in my hand a resolution that was passed on 
this point ais far back as May 30th, 1923, by the 
Leicestershire County Executive Committee of the 
National Farmers’ Union. The resolution which 
they passed and sent up to the headquarters of the 
National Farmers’ Union is as follows : “ That this 
Committee is of the opinion that the time clause 
in the railway contract note for carriage of milk 
.should lie reduced to 12 hours from 24.” I was 
asked to take steps to (bring this before your notice. 
As Chairman of the Central Milk Committee of the 
National Farmers’ Union, I frequently got verbal 
■complaints with regard to this question. The point 
has been raised, of course, as to whether they have 
been reported to the railway companies or not, but 
the point taken by the farmers is this, that it is 
no good threatening to shoot unless you have a 
loaded gun ; and inasmuch as the railway companies 
were exempted from liability until the 24 hours had 
•elapsed, it has been felt by farmers that no particu- 
lar good purpose would be s'erved by sending in their 
■complaints. We have on our Committee something 
over 20 members representing the whole area of 
England and Wales. We have only one member 
from a county, so that tliej 7 represent directly 20 or 
more counties. This point has frequently been 
brought to the notice of the Committee, and we feel 
that the 12 hours is quite sufficient. In the summer 
time, at any rate, if there were a 12 hours’ delay 
the milk would be absolutely useless for the purpose 
for which it is sent — namely, for human consump- 
tion. I do not know that there is any other point 
I can put. I can only emphasise the point I have 
tried to make, that there have been many complaints, 
but probably those complaints have not been sent 
to the railway companies for the reason indicated. 

1570. Mr. Locket : You have had a number of 
■complaints sent to you, or given to you? — Yes. 

1580. To the effect that they have suffered loss 
■owing to this 24 hours’ limit? — Yes, the consequent 
■delay and the 24 hours being too long. We cer- 



able and take some risk. We therefore decided upon 
making the time 12 hours. I contend, however, 
that a delay of 12 hours means a loss in a great 
majority of cases. We also have to bear in mind 
that there are certain different interests concerned 
in the railway traffic. W r e have the farmer’s direct 
supply to hie purchaser, which, of course, comes 
under the control of the National Farmers’ Union; 
then we have the wholesale trade, who consign quan- 
tities from their creameries and factories; and in 
the summer time, of course, a good deal of milk 
goes to the seaside. If proof of that hardship is 
needed, I think that may be easily forthcoming. 
In my dealings with farmers I have had numbers 
of instances in which there has been delay owing to 
one or other of the causes I have stated, and my 
advice to them always is, “ Well, you can send in 
your claim, but I am afraid there is not much hope, 
because you are up against the owner’s risk con- 
dition as it stands.” So that it really is some hard- 
ship. We have witnesses here from the various 
interests who would be available if you wished to 
hear them upon this matter, Sir. 

President : Then will you call your evidence, Mr. 
Trotman. 

Mr. Trotman : If you please, Sir. I will call 

Mr. Ernest Wilfred Langford, who is the ex-Presi- 
dent of the National Farmers’ Union, and Chairman 
of the Central Milk Committee. 

Langford, Sworn. 

tainly had that one resolution, but I could not 
recall and bring before you any other resolution, 
though we have had very many verbal complaints 
from many parts of the country. 

President : Do you wish to ask the witness any 
questions, Mr. Bruce Thomas? 

Mr. Bruce Thomas : No, Sir; I have no questions 
to ask him. 

1581. Mr. -Jepson (to the Witness): Do you know 
wihat the arrangement was before that Board of 
Trade. Conference? — No, I am not acquainted 
with it. 

1582. You do not know what happened before that? 
—No. 

Mr. Bruce Thomas : The full owner’s risk — that is 
to say, the company would only be liable on proof of 
wilful misconduct. 

Mr, Jepson: That was practically non-effective, 

I suppose ? 

Mr. Bruce Thomas : Yes. 

Mr. Jepson: Because it was so difficult to say it 
was proved there was wilful misconduct on the part 
of the railway company. 

Mr. Bruce Thomas : I do not know that. It must 
be borne in mind that to-day, under this note, the 
company would be liable for delay even within the 
24 hours — a delay of less than 24 hours — on proof of 
wilful misconduct. 

Witness : Of course, the conditions under which 

milk is railed in this country compare very unfavour- 
ably with the conditions oi>erating in, say, America 
or Canada. I believe I am right in saying that none 
of the railway companies provide refrigerating vans 
for milk; but in the United States when milk is put 
into the refrigerator vans the churns or butts are 
always covered with ice, so that the risk, if milk 
were railed under similar conditions 'n this country, 
would be very small. But the conditions under which 
milk is transported, and particularly small consign- 
ments, which probably go largely across country and 
need to be changed at frequent points, are that the 
milk is frequently put into vans with other com- 
modities which have a deteriorating effect upon the 
milk; in fact, I have known milk to be put’ in vans 
alongside fish .and similar things. So that we con- 
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sider that after 12 hours the railway company surely 
are entitled to accept some responsibility and risk. 

1583. Mr. -Jepson: You understand this 24 hours, 

I suppose, to mean a delay of 24 hours after the 
expiration of the normal transit? — Yes. But I did 
not understand, as the first witness indicated to the 
Court, I think, that if a man brought a Churn of milk 
to catch (we will say) the 9 o’clock train in the 
morning, and there was not sufficient time for the 
railway company to put it on that particular train — - 
I thought he gave the impression to the Court that 
the railway company’s delay would start from that 
point. It seems to me, though I may be wrong, that 
if a farmer is negligent and sends his 'milk, say, only 
a few minutes before the train starts, and in con- 
sequence the routine of the consignment cannot be 
got through and the milk has to remain at the station 
until the next available train starts, the risk of the 

(The Witness 

President : Is there anyone else who would like to 
give evidence, or to address the Court on behalf of 
the milk industry? 



railway company would only start from the time the 
milk actually arrived. 

1584. It is the duty of the man who brings the 
milk to the station to put it in the train, is it not? 
He may get some assistance from the railway 
company’s porters, but the obligation to load it 
remains with the sender, does it not? — Yes, I believe 
it does. 

1585. I thought you said just now that if someone 
brought a churn of milk to the station, and there 
was no time for the company to deal with it and 

get it on the train ? — To make the necessary 

entries, I meant. 

1586. You mean to book it? — Yes, to book it. I 
thought the impression given to the Court was that 
the delay would start from that time rather than from 
the time of the train by which it did actually start. 

withdrew.) 

Mr. Trotman : We should like to call Mr. Victor 
Helbrich, from the United Dairies Company. 



Mr. Victor Helbrich, sworn. 



1587. President : What are you, the manager or 
the transport official? — I am secretary of two or 
three of the subsidiary companies and departments 
of the United Dairies. My evidence is briefly to 
confirm the statements made by Mr. Trotman and 
by Mr. Langford. It will confirm everything that 
Mr. Langford has said on behalf of the farmers’ 
aspect of the case from our' end, which is the re- 
ceiving end, >as his is the despatching end. We 
do find frequent cases of delay, so frequent that one 
might almost call them of daily occurrence — delay 
in delivering milk ; and it is more particularly 
important in the summer time when, owing to the 
methods of transport, a delay of 12 hours may mean 
that the milk will arrive sour and useless — that is, 
for the purpose of trade; and practically of no value 
from the farmer’s point of view. 

1588. What was the last instance of delay that 
you had actually under your observation? — I have 
Here a number of cases, picked out at random during 
the last two months, where delivery has not been 
effected at the proper station, and where delay would 
have been caused if it had been required to transport 
it to that station, hut where in our own case, by 
means of our organisation, we were able to take 
delivery of that milk at another station. That is 
a proportion of the whole cases. 

lo89. You would be at the station, to which it was 
over-sent, to receive milk, would you? — That is so. 
We have been able to do so in those cases — and those 
are the cases in which, of course, we have direct 
interest. In other cases the interest is more that of 
the farmers; that is to say, if the milk arrived late 
■and sour, of course the farmer has or has not — and 
nowadays has not — a claim against the railway com- 
pany; he suffers the loss. 

1590. Mr. J epson : Would you give us a typical 

illustration of a case such as you mention, where a 
churn was consigned and labelled properly to a par- 
ticular station, but did not get there, and, instead 
of asking the company to send it round to the station 
to which it was consigned, 'and labelled, you sent your 
own floats to go and collect it at the station at which 
it had been received ? — These are a number of 
cases 

1591. Just give us a typical illustration ? — There 
is one where a farmer sent his milk to South Lambeth 
with a proper label. 

1592. Great Western? — Yes, Great Western. There 
we took delivery at Paddington; it was milk which 
was carried to Paddington. Another case where the 
milk was consigned to Addison Road, that milk again 
came to Paddington. 

1593. President: Where did you take delivery?— 
At Paddington. Another case where milk was con- 



signed to Glapham Junction; the milk was brought 
to, and we took delivery at, South Lambeth. In 
another case of milk consigned to Addison Road, that 
came to Euston. There are several cases where milk 
was consigned to Paddington, properly labelled, but 
was taken to South Lambeth. 

1594. Mr. Jepson: In those cases of Paddington 
and South Lambeth, what is the usual way of sending 
milk to South Lambeth; it it via Paddington? — No; 
direct. 

1595. Then the Great Western would have to put 
it off somewhere short of Paddington and convey it 
by goods train, I suppose, down to South Lambeth? 
— No; there is a regular milk train to South 
Lambeth. 

1596. Would these be cases where the traffic was 
on the Paddington train, but to put it off at some 
junction — West London Junction, or somewhere — it 
would have been too late to pick up the connection ? 
— Unfortunately I cannot say the reason. The 
reason is within the knowledge of the railway com- 
panies, and not within ours. All I know is that the 
milk is not at Addison Road. 

1597. As soon as it arrives at Paddington do they 
send you a telephone message and say, “ Two chums 
of milk which should have gone to South Lambeth 
we have at Paddington; will you come and collect 
them ? ’ ? No. Our people would be on the station 
at Paddington. 

1598. President : Are those all London cases, so to 
speak, that you have got there? — Yes. 

1599. And similar to those you have mentioned? — 
Yes. 

1600. Mr. J epson : Is there anything in your label- 
ling of the chums; .because many of these churns have 
brass labels on them, have they not? — Yes. 

1601. And they work between certain specified 
points? — Yes. 

( 1602. You might have them from some place on the 
Great Western to Paddington, and they might be 
working backwards and forwards; but then you might 
want to divert one or two to 'South Lambeth, and, if 
the label came off, the churn would bear the per- 
manent label to Paddington. 'Would that account for 
any of these cases ? — No, because during the period of 
contract— we make contracts with farmers— where 
the churns are brass-plated, all those churns go to a 
particular station. There are one or two instances 
where milk may be consigned elsewhere, but that is 
to an entirely different quarter, and not to London. 
A farmer may send one or two churns of milk to the 
seaside, but for that traffic churns brass-plated 
permanently for London would be used. 

1603. You meant when you said permanently used 
they were permanently travelling between certain 
points ? — Yes. 
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1004. If you took them out of that permanent run 
and wanted to divert them temporarily to anothe’ 
place they would have an ordinary label tied on the 
handle of the churns? — Yes. 

1605. But nothing to obliterate the brass label? — 
Where it is removed from regular traffic the brass 
plate is taken off. 

1606. I do not mean that; I mean taken out tem- 
porarily. You would rely on the label being attached 
to the handle of the churn, and not anything pasted 
over the brass plate?— Yes, in those cases, if there are 
any such cases, we should cover up the brass plate. 

1607. President : Did you ask the railway company 
for any explanation of why these churns had gone on 
farther? — No, because this is such a regular occur- 
rence — 1 will not say a sufficiently frequent occurrence 
— to render it — well, there was no point in making a 
complaint to the railway company, because in those 
cases we have K.en able, simply by means of our 
organisation, to take delivery of the milk in sufficient 
time to prevent its .going sour. 

1608. I see that you have not suffered loss; but 1 

Cross-examined by Mr. 

1610. You have in London a very extensive 
organisation for the delivery of milk, have you not? 
—Yes. 

1611. The fact that milk which is labelled to, say. 
South Lambeth — that is one that you gave — finds its 
way to Paddington does not involve you in any great 
difficulty, does it? — It might, conceiveabjy. 

1612. But so far as your experience goes, it does not 
involve you in any particular difficulty, does it? — It 
does to the extent that it causes extra trouble and 
work on our people. 

1613. You have an arrangement with the railway 
Companies, have you not, that they shall, when a churn 
is taken to a wrong destination, advise you imme- 
diately where it is instead of bringing it round to 
the correct destination? — No; we have uo_ such 
arrangement. 

1614. Do they in fact do it? Do the railway com- 

panies in fact advise you in those cases? — No. not in 
the sense in which I presume you mean it. W T e are 
able to take delivery if milk arrives at a particular 
station where our man is. That is a method of noti- 
fication certainly, but 

1615. Assuming the milk is wrongly taken to a 
station where you do not happen to have a repre- 
sentative at the moment, what happens then? — Pre- 
sumably the railway company find out in due course 
that it is wrongly delivered, and endeavour to send it 
to the right station. 

1616. I want to put this to you, that it is a common 
occurrence for a churn which is plated to one place 
to be labelled to another place? — If you would 
endeavour to define that a little more, probably I 
could say yes or no to it. 

1617. It is a common occurence to find a churn 
which has a permanent plate upon it being conveyed 
to some place other than that which appears on the 
permanent plate? — So far as my own company is 
concerned, if it were required that milk should be 
consigned to a different station from that shown on 
the. permanent destination plate, that, destination 
plate would be covered up by an adhesive label. 

1618. Is it not a common method of covering it up 
just to wet a piece of paper with milk and put it 
over the permanent plate? — 1 would not like to say 
that. If we thought milk had been used for that 
purpose 1 am afraid we should take rather severe 
action . 

1619. I am not suggesting that it is dipped in the 
churn, or anything, and then slapped on. I am 
merely putting it to you that that is a method which 
is commonly used for overtaking the permanent plate, 
of wetting a piece of paper with milk — I do not 
mean that you are afterwards going to sell it, of 
course?— I have never heard of it. It. is not within 
my knowledge. 

4(5038 



thought you might be interested to find out why it 
had happened, and I should have thought if it was 
regular and inconvenient to you you would say : 

“ This is a matter of inconvenience, this misdelivery, 
and we should like to get at the bottom of it.” — It 
is not regularity of misdelivery. 

1609. No; but according to you the milk is always 
going wrong? — Not necessarily every day, but -with 
sufficient frequency. Of course, apart from the ques- 
tion of being able to recover from another station, 
there is always the fact that — again with frequency — 
milk arrives by a later train ; it may not come by the 
regular milk train, and in the summer it may arrive 
sour. In that case the farmer has no claim in respect 
of it, because of the Owner’s Bisk Condition- and the 
24 hours. 

President : Do you want to see these cases, Mr. 
Bruce Thomas? 

Mr. Bruce Thomas: If you please, Sir. I should 
like to glance at them. ( Document handed to 
Counsel.) 

Bruce Thomas. 

1620. Of course, that is done at the sending end? — 
About that I am afraid I cannot tell you. Certainly 
so far as our own sending points are concerned — that 

is, where we send ini lk away — the practice is not 
followed within my knowledge. 

1621. These are the labels off the churns,, are they 
not? (Producing same.) — Yes, those are the labels. 

1622. Why would these labels have been on the 
churns? — Because the railway company require them. 

162-3. If these churns were going to the destination 
shown on the permanent plate, these are not required, 
are they? — Yes, we require them. 

1624. Mr. Locket : Is that with regard to the 

warranty? — First of all, to show the quality of milk 
which the farmer purports to- send to us; secondly, 
to give us the warranty. 

1625. Mr. Bruce Thomas : There is nothing to show 
here, where these were on churns, whether the destina- 
tion on the permanent plate was the same as the 
■destination on the label? — That is .so. 

1626. For all you know the permanent destination 
• on the plate might have been different from these? — 

No; those are regular farmers sending. 

1627. Hew do you know? — Because I have verified 

it. 

162S. When did you verify it? — Yesterday. 

1629. How did you verify yesterda3 r this consign- 
ment from a farmer on the 10th February? — Because 
we know that all churns running to that farmer are 
brass plated to that station. 

1630. You are quite sure that that farmer had no 
churns on that date that were brass plated to any 
other station? — That is right. 

1631. You have bought up a very large number of 
milk distributing businesses, have you not? — Yes. 

1632. Is it not a fact that a very large proportion 
of your churns are not plated with the name of your 
company? — I do not quite follow how you mean — 
plated.? 

1633. Stamped? — As a destination? 

1634. They have someone else’s name on and not 
yo-urs? — All the churns which are used to send milk 
up to one of our subsidiary companies are consigned 
to that subsidiary company. 

1635. What I want to put to you is this : You have 
bought up a very large number of businesses -and you 
have taken over their churns? — Yes. 

1636. And you have a very large number of churns 
that, first of all, do not bear your name at all, but 
bear the name of the person from whom you pur- 
chased them; and, secondly, you have a very large 
number of churns that had destination plates which 
were put on toy the firms from whom you purchased, 
and they do not fit your own destinations, with, the 
result that in fact you have a very large amount of 
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milk being conveyed by railway which is not going to 
the places shown on the permanent destination 
plate P — No. If I explain the method of procedure 
that might make the point clear to you. That is not 
so. 

1637. President : But you have bought up a 

number of subsidiary companies? — Yes. 

1638. "Which bore different names? — Yes. 

1639. And had churns which they were then 
using? — Yes. 

1640. Those churns bore the names of those 
companies ? — Yes. 

1641. Did you make any alteration in the names 
when you took over the businesses? — No; because the 
companies — broadly speaking, though of course there 
are exceptions with which I can deal if you wish, 
but exactly the same principle applies — those 
companies continued trading under their names, so 
that there was no necessity to alter the names. 

1642. And you did not? — No. 

1643. Mr. Bruce Thomas : Is it not the fact that 

you have "common user of milk churns, and they are 
able to be used in that way because you attach labels 
to them? — By “common user” you mean ? 

1644. President : Do you use for your United 
Dairy, or whatever you call your big organisation, 
the cans of the Buttercup and Daisy organisation 
(whatever it is) that you bought over? — No. 

1645. In order to regularise it you put on a label 
and correct that address? — No, that is not the 
method of working. 

1646. That is the point which I understand 
Counsel is raising. I want you to deal with that? — 
We will assume that Company A is taken over, or has 
been taken over; the company will continue to trade. 

1647. Mr. Bruce Thomas: I do not understand? — 
Assume the United Dairies had taken over Company 
A; then Company A would continue to trade. 

1648. President : We understand that. — Any 

alterations which required to be made would be in 
the normal course of trading; that is to say, sup- 
posing it was desired to take away a certain number 
of farmers who had been sending to Company A and 
get them to send them to another company, a fresh 
number of properly plated churns would then be 
supplied to the farmer to send. 

1649. If you wanted to divert milk which was going 
to the subsidiary company, trading in its own 
specific name, to your own company, say the United 
Dairies, or whatever it is, you would not do that 
unless you supplied the farmer with churns bearing 
the name of the United Dairies Company? — The 
United Dairies itself does not trade. 

1650. Take any other name you like? — Any churns 
plated for any one farmer sending to a particular 
company if required to ibe sent to another company 
would be de-plated and properly plated to that other 
company or to other stations. That, of course, is 
a matter of normal practice. 

1651. Mr. Jepson : I understand that every churn 
which is sent out bears a label such as you have 
there, in addition to the plate? — Yes. 

1652. You require that to show where it comes 
from and the quantity of milk in it? — Yes; and to 
get our guarantee. 

1653. - Mr. Bruce Thomas : Do you remember a 
deputation, representing the railway companies, 
waiting on the United Dairies at Trowbridge about 
a year ago, in connection with this matter? — No, I 
am afraid I have no knowledge of it. 

1654. Has it been reported to you that a deputa- 
tion did wait upon them in connection with some 
claims that were made? — No, I am afraid I have no 
knowledge of that. 

1655. President : What subsidiary companies do 
you in fact represent. I thought you said you were 
Secretary, or Manager, to some of the subsidiary 
companies? — London Hotel Dairies; Secretary to the 
Milk Purchasers’ Department of the United Whole- 
sale Dairies; and also Secretary to the Feeding Stuffs 
Department of the United Dairies Company. 



1056. Mr. Bruce Thomas: As you are here repre- 
senting the milk interest generally, and come from 
the United Dairies, I must put this to you : That a 
year ago a deputation went to your company to deal 
with certain matters arising out of some claims, and 
complained that it was almost impossible to deal 
satisfactorily with your traffic because your churns so 
frequently bore conflicting labels? — I regret that i 
know nothing of such a deputation. 

1657. Have you never heard of it ? — No. 

1658. Where is your office? — London. 

1659. The headquarters of your company are at 
Trowbridge? — No; the headquarters of two of our 
companies are at Trowbridge. 

1660. I am talking about the United Dairies? — 
That is in London. 

1661. You do not know anything about that 
deputation ? — No. 

1662. And you say that it is not a fact that your 
churns commonly bear conflicting labels? — Yes. 

Mr. Jepson: Was the railway deputation which 
went to Trowbridge going there to meet the United 
Dairies as such, or two of the subsidiary companies 
of the United Dairies Company, whose headquarters 
were at Trowbridge ? 

Mr, Bru-ce Thomas: It was understood that the 
deputation was waiting on the United Dairies Com- 
pany, and the matter was afterwards referred by the 
company down there to the company in London — so 
1 am instructed. 

Mr. Phage: I do not know whether I am entitled 
to ask, but is this evidence being given on behalf of 
the railway- companies; because 1 have not heard any- 
thing about it in the railway companies’ evidence? 

President : Mr. Bruce Thomas is cross-examining 
the witness. 

Mr. Drape : I see, Sir. 

President : Of course, he can put any questions in 
eross-examin ation . 

Mr. Bruce .Thomas : I have not been guessing at 
these things. The questions I have put have been on 
instructions, and it so happens that I have a gentle- 
man here who was one of the deputation, and I shall, 
of course, be only too pleased to put him into the 
box to show that I have some solid ground for putting 
the questions I have put. 

1663. Mr. Jepson (To the Witness): Do you your- 
self have much to do with the distributing milk busi- 
ness, or with receiving the milk? You are secretary 
of the wholesale department of the United Dairies 
Company, I understand, and of the feeding stuffs 
department of the United Dairies Company, and some 
other subsidiary companies you mentioned? — I am 
stationed in London and my business is in London. 

I work in London, and I know the London conditions 
of the wholesale. 

1664. Have you any control over the different firms 
that send their floats to the stations to receive the 
milk on behalf of the United Dairies Company-— I 
mean the subsidiary companies that are working in 
their own names but are members of the United 
Dairies Company? Do you control them in any way? 
— They have their own organisations, of course. 

1665. Do they report to you about anything in 
your capacity?— I get at times certain information 
from them. 

1666. How did you get hold of these particular 
labels that you produced to the Court? — Those 
are labels, as a matter of fact, belonging to one of 
my companies, the London Wholesale Dairies. 

1667. That is something of which you are Secre- 
tary? — Yes. 

1668. So those come into your hands in your 
official capacity, ordinarily and naturally? — Yes. 

Mr. Bruce Thomas: I would ask to be allowed to 
call a witness who happened to be" a member of that 
Deputation, and who knows about it. 

President: I see no objection to your putting the 
witness into the box, especially as some doubt has 
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arisen as to the nature of the statements you were may he of some assistance. I desire to ask him a 
making. question or two. 

Mr. Bryce Thomas : This gentleman is very President : Very well. 

^ familiar with the subject, and I think his evidence 

Mr. Andrew Foster, Sworn. 



Examined by Mr. 

1669. I think you are Claims Clerk for passenger 
train traffic 'in the London Midland and Scottish 
Railway Company? — That is. so. 

1670. Did you wait on a Company, which you, at 
least, thought was the United Dairies Company, with 
some other representatives of railways, about a year 
ago? — Yes, at Trowbridge. 

1671. Will you tell the Court how you came to go 
there; what was the reason for your going there? — 

I am a member of the Joint Claims Committee, a 
committee of representatives of railway companies 
who met at the Clearing House to deal with claims 
on owner’s risk traffic — amongst other things, milk. 
We received a complaint from the United Dairies 
Company to the effect that their claims were not being 
dealt with fairly; principally claims for total loss 
of cans of milk. The railway companies concerned — 
the London Midland and Scottish, the Great Western 
and other companies — made inquiries as to why there 
were a number of losses. 

1672. President : When you say “ losses,” was it 
the churn itself that was lost, or was it that the 
contents of the churn had gone bad ? — Lost. 

16/3. The churn itself? — Yes, disappeared. We 
discovered in the course- of our inquiries that the 
causes of these losses, the nomarrival of the churns 
at the destination stations, were that a very large 
proportion of these churns bore conflicting addresses ; 
that is to- say, they bore plates to one address and 
tie-on labels to some other address. We felt the 
position so strongly that when we saw Mr. Wright 
(I think it was) iat Trowbridge, who was the Secretary 
of this body we saw, we gave him notice that the 
railway companies would not pay for total loss of 
churns of milk belonging to his company unless they 
put their house in order — until they had corrected 
these incorrect platings. That arrangement obtains 
to-day. Only yesterday I attended a meeting of the 
Joint Claims Committee at the Clearing House when 
several claims for loss — I am not speaking of delay 
now — made by this firm were .declined because we 
knew that their plating was erroneous. 

1674. Mr. Bruce Thomas : When you saw the 

gentlemen at Trowbridge and stated that churns bore 
conflicting addresses, did they protest that that was 
not so? — No, they admitted it; and they did not 
even protest against our notice that we should not 



Bruce Thomas. 

pay their claims, which in the ordinary way we should 
pay under the Conditions — that is, for total loss. 

1675. Do you know anything about the method 
which is sometimes employed of obliterating the per- 
manent plate by putting a piece of paper over? Have 

.you yourself any knowledge of that? — Yes, I 'have 
seen churns where the plating is obliterated by .a piece 
of paper; but I have seen also a great many more 
churns where no piece of paper has been put over 
the conflicting address. 

1676. President : How do those churns come under 
your notice?— Only when I take an opportunity of 
inspecting in order to satisfy myself as to the infor- 
mation I get in regard to claims. Sometimes I con- 
duct a personal inquiry so as to have first-hand know- 
ledge of the situation. 

1677. Mr. Bruce Thomas : Do you know anything 
about the practice of milk being consigned to London 
in churns which are plated to London, and then being 
re-consigned to other places, mainly to seaside places, 
I believe? — I have no personal knowledge of seeing 
those in transit, but I know that such things do 
occur. I know from what I gather from representa- 
tives of other companies. 

Mr. Bruce Thomas : The point is, Sir — I have, 
another witness who can speak to it if you think 
it is very important — that milk, as we say, comes 
to London in churns plated to London, and is then 
re-consigned to seaside places; it remains in the 
churn that is plated to London, and in that case 
you get conflicting addresses, and there is a possi- 
bility of the thing going wrong. 

Mr. T epson: That, of course, would be the subject 
of a separate contract, Mr. Bruce Thomas. 

Mr. Bruce Tlionms : No doubt. It is only a 

common instance, as I have been informed, of a churn 
bearing one destination on its permanent plate and 
another on the attached label. 

Mr. J epson : I did not know whether you were 
delay as to whether 12 or 24 hours is the proper time. 

Mr. Bruce Thomas : Except that that would be a 
possible cause of delay. 

Mr. J epson: I did not know whether you were 
putting it from that point of view. 



Cross-examined by Mr. Drage. 



1678. In the cases with which you have been dealing 

where, as I understand, loss and, I take it, delay 
also might be said to arise from the fact that there 
were conflicting labels on a churn, one the brass plate 
and the other a label which is meant to be 
adhesive ? — Tie-on as a rule, not adhesive. 

1679. Anyhow, there are two conflicting labels. 
That is the point. I take it that in a case of that 
kind, where a claim is made upon you, you have no 
hesitation in turning down the claim — refusing the 
claim ? — -That is so. 

1680. I take it that your reason for refusing the 
claim would be, at any rate under the Conditions as 
you now propose them to the Court, that owing to 
the fact that there were two conflicting labels on 
the churn it would be perfectly easy for you to prove, 
in accordance with the words of this Condition 9, 
that the same has not been caused by the negligence 
or misconduct of the company or their servants. In 
the Condition we are now talking about it provides 
that where a company shows, as you could show easily 
in those cases, that the loss has not been caused by 



your negligence, then you are not liable? — That is 
so. But when the churn has gone off the face of 
the earth, has disappeared, who is to say that it bore 
conflicting addresses? The point we made at Trow- 
bridge was this : “ Knowing such a large proportion 
of your churns bear conflicting addresses, we cannot 
entertain any claims on any- of your churns, even 
though you say they do not bear conflicting 
addresses . ’ ’ 

1681. I appreciate that. But the part of the Con- 
dition to which objection has been lodged, and about 
which we have all been talking, is the case of delay? 
— Yes; quite so. 

1682. Luckily we had no difficulty in agreeing with 
the railway companies as to what would be the con- 
dition with regard to loss owing to non-arrival? — Yes. 

1683. But in the case of delay I think you will 
agree this proviso at the end of Condition 9 covers 
these unfortunate cases of double labelling to which 
you have been referring? — Yes, if you are able to 
prove it in the particular case upon which the claim 
arises. 
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1684. But you do agree that in those cases the 
proof is easy for you, Because the two conflicting 
labels are on the can ? — Yes, you have it there. 

1685. So that you are really under no difficulty on 
Condition 9, as it is now proposed, owing to the 
double labelling; because if a case of double labelling 
arises you simply say: “ We are not liable owing to 
the proviso”? — You mean that would be a perfect 
answer to the claim? 

( The Witness 

Mr. Bruce Thomas : What (we axe really consider- 
ing, d venture to suggest, Sir, is whether the existing 
Condition which appears as 24 hours has inflicted 
hardship. That, as I understand it, is the point 
to which the evidence is supposed to have been 
directed. In my submission it does not touch the 
question of hardship .at all. The gentleman repre- 
senting the United Dairies Company, Mr. Helbrich, 
gave five examples of where milk which ought to 
have gone to one station went to another station, 
and it so happened that their organisation is such 
that it did not matter at all. There is no evidence 
of any sort of hardship ; not a single case has been 
suggested; and in connection with this Condition, 
as in connection with the other Condition which we 
have discussed, the railway companies’ representa- 
tives asked the traders, when they met them, 
whether they could let them have any examples of 
hardship. None were forthcoming then, and none, 
apparently, are forthcoming to-day. I submit upon 
that alone that the Court is justified, and would be 
right, in coming to the conclusion that there is no 
ground for altering the existing Condition . 

There is only one other point upon which I want 
to touch, and that is this. Mr. Trotman said that 
milk was a 12-hour commodity and that everything 
ought to be done within 12 hours. We quite agree 
that everything ought ito ibe done .within 12 hours; 
but the point here is that we have made an owner’s 
risk contract with them, and therefore why should 
we be responsible if something is not done within 12 
hours when the trader has agreed to contract with 
us at his risk? What it amounts to is this, that 
milk being a commodity which becomes practically 
useless in 12 hours, we, under the owner’s risk, are 
to be liable to a certain extent for the loss of milk 
where that loss arises through delay. I venture to 
submit that that is not an owner’s risk contract. 
There is nothing to prevent the trader proving that 
we have been guilty of wilful misconduct, and then 
he will hit us with liability for any delay that has 
been caused through our wilful misconduct. I submit 
that the Condition is fair and just and reasonable, 
having regard to the fact that it is in an owner’s 
risk contract. I further submit that no ground 



1686. I ask you whether you think it would be ? — - 
I hope the traders would think so. We should be 
willing to use it. 

1G87. It will be for the Court to say whether they 
think it -is an .adequate reason. But I suggest to 
you that this proviso would cover the companies 
amply in those events? — I am not so sure it would 
be ample from a legal point of view. 

1688. President : Shall we take a note of it for 
future use? — Yes. 

withdrew.) 



has been shown upon which .an alteration can fairly 
be justified. 

Decision on Condition “ J ” 9. 

President : The Court axe unanimously of opinion 
that the 24_hours must stand. 

Condition “A ” 18. 

Mr. Bruce Thomas : There is only one other Con- 
dition upon which a question arises, and that is upon 
“ N ” 13 at pages 57 and 58. That Condition in the 
Standard Terms and Conditions of Carriage deals 
with livestock other than wild animals. The Con- 
dition relates to the power of sale and the question 
is this : W’hether the company are to be at liberty, 
without advising the sender, to sell the carcase of an 
animal which has been so injured in transit that it 
had to be slaughtered, or which has died in transit. 
That is the whole point here. In the Conditions for 
the carriage of livestock by merchandise train you 
find a similar Condition, but there is an obligation 
there upon the railway company to advise the sender. 
In this case of passenger traffic we submit that that 
obligation ought not to be put upon the company, 
for a reason which I will give in a moment. 

Livestock when conveyed by merchandise train. If 
an animal dies in transit, the company must advise 
the sender before disposing of the carcase, also if 
livestock is injured in transit, and has to be 
slaughtered, the company must not dispose 
of the carcase without advising the sender. 
That is by merchandise' train. Now passenger train. 
We say in those circumstances we ought to be per- 
mitted to dispose of the carcase without advising the 
sender, for this reason, that an animal which has 
died in transit has usually, if not always, to be 
taken out on the passenger platform, and an animal 
which has been so injured in transit that it .is 
necessary to slaughter it has frequently to be 
slaughtered upon the platform. Purely for that 
reason we say we ought to be allowed to dispose of 
the carcase at once, and not leave the carcase lying 
there on the platform where it is most likely to be 
lying in those stations until we have communicated 
with the sender and received his instructions. 



Mr. Johx Pike, recalled. 

Further examined by Mr. Bruce Thomas. 



1689. President : Who kills the animal — the 

'butcher? — Very often a veterinary surgeon, or a 
farmer, or a butcher. 

1690. Mr. Bruce Thomas : Is it the common or 
usual thing for livestock that is carried by passenger 
train, and which unfortunately has been so injured in 
transit that it has to be slaughtered, to be taken on 
to the platform and slaughtered there? — It is 
frequently the only possible course to adopt. 

President : Have you ever come across an animal 
on the platform? 

Mr. Bruce Thomas : No, I have not. 

Witness : There was one which had to be slaughtered 
on Victoria platform not very long ago. 

1691. Mr. Bruce Thomas : Again, if an animal has 



died in transit, has that to be unloaded on the 
passenger platform? — If there are any other animals 
in the truck, yes. If there are no other animals in 
the truck, the truck could probably be put off. 

1692. It is to avoid the possibility of having to 
leave an animal lying on the platform that you seek 
to differentiate the case of passenger traffic from 
goods traffic? — Yes. It is evidently a most undesirable 
thing to have a dead animal lying on a fairly busy 
platform, or on a possibly busy platform. 

President : Is there anyone to cross-examine Mr. 
Pike about this matter? 

Mr. Drayc : Yes, Sir. Mr. F. C. Hilbery, who 
represents the Joint Committee of British Livestock 
Breeders. 
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1693. Can you think of any other incident of an 
animal being slaughtered on a platform? — Yes. 

1694. Once or twice in 25 years? — No, I would not 
say that. Unfortunately horses frequently, through 
their own action in the trucks, get broken limbs and 
have to be slaughtered. 

1695. But can you remember one ever being taken 
out on a passenger platform for slaughtering? — I 
cannot remember one of my own personal knowledge; 
but it must occur, because there is nowhere else to 
do it. 

1696. You said another reason for taking it out 
would be other animals in the truck? — Yes. 

1697. If that were so could not you take out the 
other animals and take on the truck with the injured 
animal in? — No, because you would not have another 
horse box there at hand. You do not have horse 
boxes standing at every station. 

1698. That I appreciate. — It could not be done. 

1699. The other point was that you said you did not 
like to have the corpse of a horse lying upon a fairly 
bus}' platform? — Yes. 

1700. But if you had a fairly busy platform you have 
always facilities for removing the corpse? — That may 
be so. It depends on the station. 

1701. There is no other reason. Now, animals con- 
veyed by passenger train would be mostly pedigree 
and expensive stock? — No. The mere bulk of the 
traffic carried by passenger train is horses. I am not 
aware that they are very valuable. 

1702. Take, for instance, the showyard traffic?— 
That is a very, very small proportion of the livestock 
traffic carried by passenger train. 

1703. That is practically all carried by passenger 
train, is it not? — Yes. 

1704. When you say passenger train, that really 
does not only mean a train conveying passengers, but 
it means the fast trains with continuous brakes? — 
Passenger trains, parcels trains and things of that 
sort. 

1705. So that largely it never comes to animals 
being loaded or unloaded from a passenger platform? 

- — Indeed it does. 

1706. You hitch it on? — I agree with what you 
say so far as cattle go, but that is the minority. 
Horses are the majority, and this Condition applies 
to both. 

1707. You say horses are in the majority? — Yes. 

1708. Are you including sheep in cattle? — By pas- 
senger train, yes. There are more horses than any- 
thing else conveyed by passenger train, and there are 
more cases of horses being injured than of any other 
kind of animal. 

1709. Leaving out horses, can you think of any 
other cattle? For instance, we send pigs and so on 
in crates. Can you recollect any of those ever being 
taken out to be slaughtered before the horrified gaze 
of passengers? — I was asking one of our claims clerks 
who has been dealing with these things for 15 years, 
and he told me he could not remember an instance 
of a pedigree animal having to be killed. 

1710. Can you remember one having died; because 
you want to dispose of the body whether it dies or 
whether it has to be killed? — Yes. 

1711. My reason, as I explained to you at the Clear- 
ing House, was where these animals die — and they 
are expensive animals — we always want to get a post- 
mortem examination to show what the cause of the 
death is; because if it is caused by the inherent vice of 
the animal, or if the animal is not fit to travel at 
the time we put it in the train, we may lose our 
insurance on it? — I can say this, as the result of 
further, inquiries I have made, that if there is a 
veterinary surgeon within reach we always call him in. 

1712. All I ask is that I am given the same advant- 
age that is given in regard to ordinary cattle being 
sent by merchandise train ? — Yes ; but the conditions 
are entirely different. 

1713. I do not agree with that. We pay a higher 
price ; the stock is more valuable; and if you dispose 



of the corpse and sell it straight away we have no 
chance, where you have been negligent, of saying what 
was the cause of the damage where the animal is 
killed. — Except, as I told you just now, we do in all 
cases call in a veterinary surgeon where he is avail- 
able. That is all you want, I understand. 

1714. No. All I ask is that where it is reasonable 
and practicable, you should give me notice so that I 
can appoint my own veterinary surgeon to make an 
examination of the corpse? — Yes; but in the meantime 
the tiling lies on the platform for several hours. 

1715. If it is a busy station it can be removed by 
your staff? If it is not a busy station it is no worse 
than walking down the street and looking in a. 
butcher’s shop, is it? — Yes, I think it is sometimes. 

1716. I only ask where it is reasonable and practic- 
able. I do not ask anything more than that. But 
it does make a considerable difference to us. In the 
past I think I can say you have always given me 
notice; but where you are going to differentiate here 
between what you are going to do with the cattle 
sent by merchandise train and the cattle sent by 
passenger train — you purposely differentiate — and I 
suppose I shall never be able to complain if you do 
not give me any notice? — We should always try to 
be reasonable. 

1717. That is all I ask ; if it reasonable and practic- 
able? — Excuse me; what you are asking for is some- 
thing which goes further than that. It is not where 
it is reasonable and practicable to advise you, it is 
where telegraphic or telephonic communication is 
reasonable and practicable. There might be telephonic 
communication available, and it might be practicable 
to use it, but it might be a very impracticable thing 
to keep the animal on the station platform. 

1718. You can remove it from the station platform. 

I do not think there is anything in that. You have 
the staff, and there is no difficulty about it? — The 
staff may consist of one aged station-master. 

1719. Then I do not think it would hurt if it 
stopped on such a platform, if you had only one aged 
man, or something of that sort? — It is a matter of 
opinion. 

President : Do you attach some value to having 
a post-mortem ? 

Mr. Hilbery : In two cases this year which have 
'been before the Courts the post-mortem has been our 
sole stand-by. We had a case where a pig was 
despatched in a. crate; it died in transit; the buyer 
said, “ You packed it in too small a crate.” We had 
a post-mortem examination made. If the carcase 
had been disposed of we could not have given any 
evidence about it. The post-mortem disclosed what 
was the cause of death ; and from measurement it 
was proved that the crate was perfectly correct for 
the animal to have been sent in. We had another 
case where an animal died in transit — that was a 
sow — and the buyer said she was heavily in pig and 
ought never to have been put in the crate and des- 
patched as she was not fit to be despatched ; he -was 
relying on our skill, etc. In that case we were able 
to prove from the post-mortem examination that she 
was not in pig at all. 

We are not dealing with stuff that is worth £5 or 
£10. Some bulls are worth £10,000; and fior the 
railway companies to say, “ Yes, the animal has 
died, and we have sold it to the butcher; it died in. 
transit; or it was so injured that it had to be killed ” 
does not satisfy us, and it will not satisfy our 
insurance company. 

Mr. Jepson: Are you prepared to limit your 

suggestion that you should be advised to those cases 
where the animals are insured because of their great 
value or because of their pedigree ? 

Mr. Hilbery : Pedigree is all I deal with. 

Mr. -Jepson: Do you always insure those? 

Mr. Hilbery: Yes, always; or practically always. 

D 2 
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Mr. Jepson: Taking the cases of the two pigs you 
have just mentioned, the railway companies did 
. advise you ? 

Mr. Uilbery : Yes. 

Air. Jepson: You are afraid, under this Condition, 
if it is passed as it stands, there will be no obligation 
to advise and you will not get any advice? 

Mr, Uilbery : It seems to me obvious that it has 
been left out for a purpose. It is only the difference 
that has been made between the Condition 12 in note 
“ C ” and the Condition 13 in note “ N.” 

1720. Mr. Jepson. (To the Witness): What do you 
:say to that proposition, that this non-liability to 
advise the sender in cases of insured, or pedigree 
animals that are insured, it shall not be applicable 
to those cases, that you will advise? — We could not 
know whether they were insured or not. They are 
not insured with the company. 

Mr. Uilbery: No; they would not be insured with 
the company. 

Air. J epson : The company^ would not know that. 

Mr. Uilbery: No. 

Mr. .J epson : I was thinking you were insuring 
with the company. 

Mr. Uilbery : The companies do not at the present 
moment give us a rate that will tempt anyone. The 
suggested rate they <put forward is £1 per cent, 
irrespective of distance, whereas I can insure from 
farm to farm for 7s. 6d. per cent. We would prefer 
to be able to insure with the companies. 

Air. Jepson: I am afraid that the solution I had 
in my mind would not work. 

Air. Uilbery : I do not think there is anything in 
the company’s suggestion there. 

Witness : I do not think there is really anything 
between us. We do advise wherever we can, but 
we object in having an obligation put upon us to 
advise in all circumstances, because there are stations 
where you cannot do it. 

Air. Uilbery : I cannot conceive stations where it 
is impossible to advise us before disposing of the 
•carcase. I can understand its being impossible to 

(The Witness 

President : Mr. Hilbery, do you wish to address 
the Court? 

Air. Uilbery : Yes, Sir. I think I put most of my 
points in cross-examination, but it seems to me that 
th's is really rather differing from the practice before 
this Court. The traders have always been ready fo 
give evidence of hardship under existing practice. 
Now, the railway companies do not give us any 
evidence of hardship under the present practice; the 
present practice is for them to give us notice under 

this Condition. They will not give us notice. We 

feel very strongly it is a Condition we ought to be 
allowed to have, the advantage of a post-mortem 
examination. The railway company, if they had a 
dead Horse on the platform, could put a tarpaulin 
or something over it, if it is a small platform. On 
the other hand, if they dispose of the carcase we 
cannot prove anything. If the railway company 
themselves have been very negligent we have got no 
evidence. If they fed a horse on nails and it died 

in transit we have got no evidence. It is quite con- 

ceivable that they have not fed a horse properly, and 
a post-morten examination would give us that 
evidence. 

President : Mr. Bruce Thomas, have you anything 
to say ? 

Mr. Bruce Thomas: No, Sir, I have nothing to 
add. 

Decision on Condition “ N” 13. 

President : The unanimous decision of the Court 
' - that it lie amended to read “ in oases under (b) 
<e), (/), or (g).” 
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advise us in some circumstances before they have 
killed the animal. 

President : Cannot you meet him half way, in the 
mortuary, so to speak; because he only wants notice, 
apparently. 

Mr. Uilbery : I only want notice so that I can be 
given an opportunity of having a post-mortem 
examination if I want one. 

President : It does not prevent you removing it. 
TFifness : We can put it somewhere else. 
President : You could sell it subject to the right 
of a post-mortem. 

Air. Uilbery : If they would arrange for something 
to be done with it in so many hours, I would not 
mind that. 

IFifness : I think in all the cases that have hap- 
pened we have called in a veterinary surgeon. 

1721. You have given me notice? — But, again, it 
might occur that there was no veterinary surgeon 
within 12 or 15 miles, and then it would not be a 
reasonable thing to expect us to do it. I think you 
are needlessly afraid of what would happen. 

1722. Mr. Locket : Would it meet your view if the 
period during which you were required to keep the 
carcase were defined — if some qualifying words 
were put in providing that the company should not 
be required to keep the carcase on the premises for 
a longer period than so many hours? — lit would 
probably meet the generality of cases. But, again, 
one can conceive difficulties arising. 

1723. These things occur very infrequently, surely? 
— They do not occur very often. 

1724. You mentioned just now a case where a horse 
had to be slaughtered at Victoria. At Victoria you 
could pull it away to some corner and keep it there 
for a few hours, could you not? — Yes, possibly so; 
I suppose they could find some place. 

1725. At a country station it could be dragged 
off the platform round the corner? — I am not afraid 
of Mr. Hilbery’s pedigree cattle; it is the horses 
that are my difficulty. 

Air. TjOcket : The horse might be very valuable? — 
Yes. 

withdrew.) 

Air. Bruce Thomas: That concludes, all the points 
of difference, and I assume that the Court will not 
require me to read the Conditions because, in one 
form or another, they almost have had the sanction 
of the Court. You may find in some cases if, a Con- 
dition is from one set and half from another set 
there may be an instance or two of that kind. I 
would suggest that I should run through them as 
rapidly as I can, just indicating that it follows a 
previous precedent. 

President : You have noted any difference yourself, 
and you will call our attention to it. 

Air. Bruce Thomas : Yes, I will call your attention 
to the differences. Before I go to that there is one 
point of general interest, and that is upon the ques- 
tion of computation of the time, bank holidays, and 
so forth. If you turn to the last page of all you will 
find there a Condition 28, “ In the computation of 
time where the period provided by these Conditions 
is seven days or less, the following days shall not be 
included : — In England and Wales — Sunday, Good 
Friday, Christmas Day or a Bamk Holiday. In 
Scotland Sunday, 1st and 2nd January, Spring 
Holiday, Autumn Holiday.” That is the general 
Condition that we have agreed, and, subject to the 
approval of the Court, that will have to go into a 
number of the Conditions which have already been 
provisionally settled by the Court. This question, 
you will remember, was left outstanding when Con- 
ditions “ F ” were being discussed. It has been put 
in this set of Conditions in the appropriate place 
and it will require to be put in the appropriate place 
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in Conditions “ A ” to “ F,” and I have got here a 
note of the place where they ought to go in the Notes 
'• A ” to “ F.” 

I will proceed with the Conditions lettered “ G 
relating to “ The standard terms and conditions of 
carriage of perishable merchandise (other than milk 
in cans, churns or butts) classified by the Rates 
Advisory Committee for the purposes of Part IV. of 
the Fourth Schedule to the Railways Act, 1921 (in 
these Conditions called 1 Perishable Merchandise ’), 
when carried by passenger train or other similar 
service at company’s risk rates.” 

Condition 1 corresponds to “ A,” except that the 
company do not require a consignment note, as they 
do with merchandise traffic ; and the sub-paragraph 
which is to be found in Condition “ A ” 1 relating to 
wait order traffic is not included, because the com- 
pany have no accommodation for holding passenger 
traffic to wait order. That Condition is agreed on 
the understanding that the companies will state 
before the Court that no alteration of the present 
practice is intended in those cases where traffic is 
accepted to wait order. It is a general rule; we have 
not accommodation ; there are some exceptional cases 
possibly, and there is no intention to alter that prac- 
tice. I said “ to wait order ” ; I ought to have said 
“ where traffic is accepted to order.” 

Mr. Jepson : To the order of a person, where they 
are put in the parcels office waiting for someone to 
call for them, or further orders. 

Mr. Bruce Thomas : Yes. It is not merely to wait 
order, because the common thing, I am told, is for 
the order to be there before the parcel gets there; so 
that the statement I make is just to see if I have 
got it correctly on the Note : The companies do not 
intend any alteration of the present practice in cases 
where traffic is accepted to order. 

Condition 2 corresponds to “A” 3; 3, 4 and 5 
correspond to “ A ” 4, 6 and 7. 

With regard to Condition 5, that Condition is 
agreed on the understanding that the railway com- 
panies stated before the Court that the Condition 
does not cover collection. 

Mr. Jepson-. What does that mean quite? 

Mr. Bruce Thomas : I remember now on a previous 
occasion a proposal was made to add the words 
“ which expression shall not include a railway com- 
pany of Great Britain or a contractor employed by 
the railway company to collect or deliver,” and we 
pointed out that this had nothing to do with collec- 
tion, and that those words ought not to be in, and 
then it was said, or has been said since : If that is 
so, will you make it plain to the Court by stating 
that the Condition does not apply to collection? 

Mr. .Jepson-. I do not think the Tribunal has quite 
got in its mind what the reason was for distinguish- 
ing or discriminating between collection and delivery. 

Mr. Bruce Thomas : The 5th Condition was 

intended to deal, and is intended to deal, with 
the liability of the company in case of goods 
consigned to a destination entailing transfer 
to an independent carrier. That is the subject- 
matter of the Condition, and collection, therefore, 
has no relevance in connection with the particular 
subjecRmatter of this Condition. I am afraid I have 
not got the whole argument in my mind at the 
moment, but it was the subject-matter of a long 
discussion on an earlier occasion, and I remember 
it was Mr. Doughty, or Mr. Monier-Williams — both, 

I am told, appeared in support of the claim — that 
the word “ collect ” should be added in front of 
“deliver.” 

Condition 6 is identical with “ A ” 8, with the 
addition in the last paragraph of the new clause 
relating to computation of time. 

Condition 7 is identical with “ A ” 9. 

Condition 8 is the same as “ A ” 11, except for 
sub-paragraph (h), which corresponds with Clause (a) 
of Condition “ A ” 11, and therefore the whole of 
the Condition has been approved before. 



Condition 9. — There iis no corresponding Condition, 
I think, in any of these Notes. It provides for 
notice of arrival to be given in case of goods not 
removed within 12 hours of arrival. It has not been 
the practice of the railway companies to give notice 
of arrival of merchandise by passenger train, 
although the companies have been in the habit of 
notifying a trader of any traffic left on hand at the 
close of the day; and the traders have requested that 
the company should come under a similar obligation 
regarding this point as was decided in respect to 
merchandise traffic by merchandise train. We could 
not agree to that, but we have consented to give 
notice in cases where perishables are not removed 
within 12 hours; that is, to give an advice that the 
company’s liability regarding the failure to give 
notice is limited, as appears in the proviso, but there 
is no precedent for that. It is putting an obligation 
on the company which they have not been under 
before, and I presume there will be no criticism of 
that. 

Condition 10 is founded on “A” 12, and is in 
substance the same. 

Condition 11 is founded on “A” 13. The wording 
of the second paragraph is slightly different, because 
in the case of passenger train traffic the general rule 
is ro obtain pre-payment of charges, whereas in the 
case Of merchandise train traffic it is quite common 
for the charges to be “ to pay.” 

Condition 12, the general lien clause, is the same 
as in the other Conditions, and there has been added 
the point which the Court decided with respect to the 
preservation of an unpaid vendor’s right of stoppage 
in transitu. 

Condition 13 is the same as “A” 15; that is the 
one which we have had the question about. 

Condition 14 is the same as “A” 17. 

Condition 15 is the same as “A” 19. 

Condition 16 relates to loss of weight, and provides 
that charges are to be calculated upon the weights 
received by the company. I do not think there is 
any corresponding Condition in “ A.” I think m 
the first instance one was put in, but then it was 
found not to be needed in the case of general mer- 
chandise traffic because the subject-matter is covered 
by a regulation in the General Classification which 
was settled by the Rates Advisory Committee. 

Mr. Locket: It corresponds to Condition 14 “ F.” 

Mr. Bruce Thomas : Yes, I remember now. It was 
necessary to put it in “ F ” because the general 
condition which appears in the Classification does 
not relate to coal, so there is a precedent for that. 

Condition 17 is similar to Condition “A” 20; there 
is just a slight variation in the wording. 

Condition 18. — There is, of course, no corresponding 
condition in the merchandise traffic notes as this only 
applies to perishable merchandise which passengers 
take with them, and it provides that such merchan- 
dise shall be subject to these Conditions. 

Conditions 19, 20 and 21 are the same as “A” 21, 
22 and 23, or practically the same. 

Conditions 22, 23, 24 and 25, are the same as 
“A” 24, 25, 26 and 27. 

Now, the next set of Conditions. 

Mr. Jepson: Condition 19 says, “ Perishable mer- 
chandise will be carried subject to any Conditions 
of Carriage included in the Company’s Book of 
Regulations relating to traffic by Passenger Train or 
other Similar Service, as settled by the Railway 
Rares Tribunal.” I think we have settled those 
Regulations. 

Mr. Bruce Thomas: No; they are not yet settled. 

Mr. J epson : Have we to deal with those yet ? 

Mr. Bnice Thomas : Yes, I understand so. The 
Book of Regulations is in the course of preparation; 
it is not ready yet. I do not think it can be ready 
to be submitted for a few months. 
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Mr. J epson : I thought when we were settling the 
classification for passenger train traffic and perish- 
ables we settled a good many Conditions, but not the 
General Regulations appertaining to them. 

Mr. Bruce Thomas : I am told that there were some 
special Conditions, but- no General Regulations like 
those which appear at the beginning of the 
Classification. 

Mr. J epson: Those General Regulations when we 
come to settle them will not coyer that one article put 
in about actual weight as handed to the companies P 

Mr. Bruce Thomas : No. 

Mr. J epson : I should have thought that was the 
proper place for it rather than in these Conditions. 

Mr. Cole Beacon : Those general Conditions will 
really be a considerable portion of the Coaching 
Traffics Arrangement Book. 

Mr. Bruce Thomas : Then the Conditions lettered 
“ LI,” which are for perishable merchandise carried 
by passenger train at owner’s risk. 

Condition 1 is the same as “ B ” 1, except for the 
omission of one paragraph which is not applicable, 
and an addition, which is the last paragraph but one, 
required because the company do not always insist 
upon a consignment note for passenger train traffic, 
and therefore in those cases where it is not the custom 
to give a consignment note the consignor must give 
the company .something in writing to say that he 
wants it to go at owner’s risk. 

Condition 2 is the same as “ B ” 3, and that is 
one which you have already settled. 

Upon Condition 1 of Conditions lettered “ H ” I 
ought to have stated that this Condition was agreed 
on the understanding that the companies would 
state before the Tribunal that no alteration of 
present practice is intended in those cases where 
traffic is accepted to order; it is the same statement 
which I made upon the company’s risk, and it is 
applicable to this Condition also. 

Condition 3 is the same as “ G ” 4. 

Condition 4 deals with liability in case of transfer 
to independent carriers; it is the same as “ B ” 6. 
It differs from “ A ” 4 only in respect of liability 
when traffic is consigned outside Great Britain, and 
the difference is identical with the difference 
'between the relative Conditions in “ A ” and “ B ” ; 
that is a difference because one is owner’s risk con- 
tract and t'he other is not. 

I might shorten this because I do not think there 
is anything on it in this way, if I say that all the 
remainder of the Conditions are the same as the 
relative Conditions in 11 G.” I do not think there 
is a single point of difference except in Condition 14 
there is a slight difference, but merely because this 
is an owner’s risk contract and all the others 
correspond. I made this statement upon the com- 
pany’s risk note in regard to the Condition relating 
to the liability of the company in the case of the 
transfer to independent carriers, and I make the 
same statement here; it is applicable to Condition 
No. 4, that the companies state that this Condition 
is not intended to cover collection. 

Conditions lettered “ J ” which relate to the 
the carriage of milk in cans at owner’s risk rates. 

Condition 1 corresponds to 11 B ” 1, except that 
there is no clause dealing with pre-payment of 
charges. That will be found dealt with" in Con- 
dition 5 later, and there is no clause as to wait 
order, because the company have no accommodation 
to hold milk to wait order. 

■Condition 2 deals with labelling and addressing. 
These are peculiar to milk because there are special 
methods of addressing milk as we have heard to- 
day. 

Condition 3 is peculiar to milk. It relates to the 
capacity of the cans, and provides that every can 
oi' churn shall have the space occupied by eight 
gallons and by each additional gallon " legibly 
marked upon the inside, and every butt and sealed 
or locked can shall have the tare conspicuously and 
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legibly stamped on the outside. This is required 
to enable the company to ascertain readily the 
weight of milk. Where the container can be opened 
it can ;be done by just glancing inside. 

^ Condition 4 is a special Condition, “ No can, 
churn or butt of a greater capacity than 17 imperial 
gallons will be accepted for conveyance.” That is 
because of the difficulty in handling. 

Condition o, “ The company shall be entitled to 
pre-payment charges for carriage.” That was 
omitted from Condition 1. 

Condition 6, again, special, though it is the 
present practice, “ The sender and the consignee 
or their agents shall assist in the loading and 
unloading of the cans, churns or butts into or from 
the rail vehicles.” 

Mr. J epson : I thought it was the other way 
round. This seems to imply that the obligation is 
upon the company. 

Mr. Bruce Thomas : That is what we have agreed. 
I am told this is the present practice and the present 
form of the Condition. 

Condition 7 ; that is merely stating the present 
practice, that the company do not undertake 
collection or delivery of milk outside their stations. 

Condition 8 is special. “ The Company may open 
and, if necessary, detain for a reasonable time any 
can, churn or butt for tihe purpose of ascertaining 
the quantity of milk contained therein.” 

Conditions 8 and 9 the Court has already approved. 
They deal with liability. 

Condition 10 deals with transit by water; it corre- 
sponds to “ B ” 5. 

Condition 11 is based on “ B ” 6, and the only 
alterations are because the company do not cart milk 
traffic. 

Condition 12, times for making claims; that corre- 
sponds to “ B ” 7. 

Condition 13, termination of the transit; that is 
special, and it has been agreed on the understanding 
that the companies would state to the Tribunal that 
they do not contemplate any alteration of the present 
practice in those cases where notice of arrival is now 
given. 

Conditions 14, 15, 16, 17, 18, 19, 20, 21, and 22, 
are all conditions which correspond to Conditions 
already approved there being on the Note one slight 
alteration in Condition 17, namely, the omission" of 
any reference to goods not properly protected by 
packing, which words do not concern milk. 

Then Conditions lettered “ K ” which are “ The 
standard terms and conditions of carriage of milk in 
cans, churns, or butts, and returned empty cans, 
churns or butts when carried by passenger train or 
other similar service at company’s risk rates.” The 
Conditions are the same as “ J ” except those Condi- 
tions which relate to liability, the other being an 
owner’s risk contract and this a company’s risk con- 
tract. Those are Conditions 9, 10, and 19, and those 
Conditions correspond with “ G ” 2, 3, and 15 

Upon Condition No. 14 of “ K ” 1 have this state- 
ment to make. Condition 14 has been agreed upon 
the understanding that the companies will state 
before the Tribunal, that they do not contemplate any 
altei ation of practice in those cases where notice of 
arrival is now given. 

Conditions lettered “ L ” are the conditions of 
carriage of merchandise (other than dangerous goods 
and merchandise for which Terms and Conditions are 
specially provided) -when carried by passenger train 
or other similar service at company’s risk rates. 

• Conditions 1 to 8 correspond with the relative Con- 
ditions in Note “A.” 

-Mr. J epson : Goods train traffic. 

Mr. Bruce Thomas : Yes. 

Condition 9 is identical with “ G ” 8. 

Condition 10 is identical with “ G ” 9. 

Condition 11 is founded upon “A” 12, and is in 
substance the same. 

Condition 12 is identical with “ C ” 11. 
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Conditions 13 and 14 correspond with “ A ” 14 and 
15. 

Condition 15 corresponds with “ A ” 16, except in 
sub-paragraph (3) of the proviso, instead of the com- 
pany coming under an obligation to advertise before 
exercising a power of sale they agree not to exercise 
the power of sale for a period of three months, to keep 
the goods on hand for that period in certain cases. 

.* Conditions 16 and 17 correspond to “ A ” 17 and 19. 
Condition 18 corresponds to “ C ” 16. 

Condition 19 is the same as “ A ” 20, except that 
there is no reference to dangerous goods. 

Condition 20 corresponds to “ C ” 18. 

Condition 21 corresponds to “ G ” 19. 

Condition 22 to 28 all correspond to the like Con- 
ditions which are to be found in Note “ A.” 

Then Conditions lettered “ M.” The standard 
terms and conditions of carriage of (a) merchandise 
(other than dangerous goods and merchandise for 
which terms and conditions are specially provided) 
when carried by passenger train or other similar 
service at owner’s risk rates, and (5) merchandise 
which is accepted for carriage by passenger train or 
■other similar service at the owner’s risk only. 

Condition 1 corresponds with “ B ” 1, except for 
the same point about the consignment note, that it 
is not always required, and in that case they must 
give a written intimation to the company that they 
want the traffic to go under these conditions at 
owner’s risk. 

Condition 2 is similar to “ B ” 3, except sub- 
paragraph (c) and the proviso, sub-section (c) of this 
Condition relates to delay whereas in “ B ” it relates 
to mis-delivery, the time after which .the company’s 
liability commences is 28 days, and in the proviso of 
the sub-section of this Condition the company’s 
liability shall in I'm case be for more than 75 per! cent) 
of the net invoice value of the merchandise. In “ B ” 

3 there is no such limitation ; those are the only 
points of difference. 

Conditions 3 and 7 inclusive correspond to “ B ” 4, 
5, 6, 7, and 8. 

Conditions 8 to 11 inclusive correspond to 

Conditions “ L ” 9, 10, 11, and 12. 

Conditions 12 and 13 correspond to “ B ” 13 and 
14. 

Condition 14 corresponds to “ B ” 15, except the 
last few lines where, again, the company have no 
obligation to advertise but will keep the goods on 
hand for three months. 

Conditions 15 and 16 correspond to “ B ” 16 and 
17. 

Conditions 17 to 20 correspond to “ L ” 18 to 21. 
Conditions 21 to 27 inclusive correspond to “ B ” 
20 to 26 inclusive. 

Then, Condition lettered “ N,” “ The standard 
terms and conditions of carriage of live stock (other 
than wild animals) when carried by passenger train 
or other similar service.” 

Condition 1 corresponds with 11 'C ” 1 and “ D ” 1, 
except that it requires live stock to be addressed, as 
being a passenger not it has to be addressed. That 
is not the case in the merchandise note. 

The first paragraph (a) of Condition 2 is special; 
it provides that “ where, in accordance with the 
company’s Book of Regulations relating to traffic by 
passenger train or other similar service, live stock 
may be carried to and from a Show, or for breeding 
purposes, at owner’s risk, the company’s form of 
consignment note required for the traffic shall on both 
the outward and the return journey be accompanied 
by a declaration approved by the compaivy.” That is 
special. Then tire second paragraph, (6), corresponds 
to “ C ” 2. 

Mr. Jepson: In “N” you are dealing with live 
stock carried by passenger train or other similar 
service, whether at company’s risk or owner’s risk. 
There is only one form, is there? 

Mr. Bruce Thomas : Yes. 

Condition 3 corresponds to “ O ” 3 and “ D ” 3. 

Condition 4 corresponds to “ C ” 4 and “ D ” 4. 

Condition 5 corresponds to “ C ” 5 and “ D ” 5. 
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Condition 6 corresponds to “ C ” 6 and “ D ” 6. 

Condition 7 corresponds to “ C ” 7 and “ D ” 7, 
which is amended, of course, to include the new com- 
putation of time clause. 

Condition 8. — There is no corresponding Condition 
in the merchandise Note, because the company do not 
cart this sort of traffic when conveyed by merchandise 
train . 

Mr. J epson : What does Condition 8 mean, when 
the company perform the cartage? 

Mr. Bruce Thomas I suppose that -would be in 
crates. 

Mr. J epson : There is some live stock which is 
carted by the company. 

Mr. Bruce Thomas : Yes. 

Condition 9 corresponds to “ C ” 8 and “ D ” 8. 

Conditon 10 corresponds to “ C ” 9 and “ D ” 9. 

Condition 11 corresponds to “ C ” 10 and “ D ” 10. 

Condition 12 corresponds to “ C ” 11 and “ D ” 11. 

Condition 13 is the power of sale. That has been 
approved subject to the amendment which the Co- 
ordinating Committee asked for; that is one which 
we have discussed. 

Condition 14 is the same in substance as “ C ” 13 
and “ D ” 13. 

Condition 15 corresponds to “ C ” 14 and 11 D ” 14 
with the addition of paragraph (o), the company shall 
not in any case be liable for the loading of live stock 
loose .at the request of the owner or Ms agent. 



Condition 
“ D ” 15. 


16 


corresponds 


to 


“ C ” 


15 


and 


Condition 


17 


corresponds 


to 


“ 0 ” 


16 


and 



“ D ” 16. 

Condition 18 is a special Condition, which provides 
that “ any live stock which, by the Company’s 
Regulations, passengers are permitted to take with 
them, shall be subject to the limitations: of liability 
contained in these Conditions.” 

Condition) 19 is founded on “ C ” 17. 

Condition 20 corresponds to “ C ” 18 and 

“ D ” 18. 

Conditions 21, 22, 23, 24 and 25 each correspond 
to “ C ” 19 and “ D ” 19 and to “ C ” 23 arid “ D ” 
23, respectively; each one corresponding to two 
Conditions. 

Then Conditions lettered “ O ” which are, “ The 
standard terms and conditions of carriage of damage- 
able goods not properly protected by packing (in these 
Conditions called 1 Goods ’) when carried by passenger 
train or other similar service at company’s! risk 
rates.” I think I can take this shortly. Conditions 
1 to '9 correspond with “ E ” 1, 3, 4, 5, 6, 7, 8' and 9. 
I should have said, I do not know whether I did say 
so, that Conditions 1 to 8 correspond with those 
“ E ” Conditions which I read out. 

Condition! 9, the- termination of the transit, is 
identical with “ L ” 9. 

Condition 10 is identical with “ L ” 10. 

Condition 11 is founded on “ E ” 12, and it isi in 
substance the same. 

Condition 12 is identical with “ L ” 12. 

Conditions 12, 13 and 14 correspond with “ E ” 
14 and 15. 

Condition 15 corresponds with “ E ” 16. There is, 
again, that point to be noted that the company do 
not advertise, but retain the goods for three months. 

Condition 16 corresponds to “ E ” 17. 

Condition 17 corresponds to “ E ” 19. 

Condition 18 corresponds to “ L ” 18. 

Condition 19 is the same as “ E ” 20, except that 
there is no reference to dangerous goods. 

Conditions 20 and 21 correspond to “L” 20 
and 21. 

Conditions 22 to 28 inclusive correspond to “ E ” 
22 to '28 inclusive. 

Mr. .Jepson -. I suppose this last Note, “O,” is 
properly headed ? — “ Company’s risk rate ” ? 

Mr. Bruce Thomas : Yes, that is the same as “ E ” ; 
that seems right; they do pay the company’s risk 
rate. There is only io-ne rate. 

Mr. Jepson: They are paid at the company’s risk 
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rate, but they are carried at owner’s risk rate, are 
they not? 

Mr. Bruce Thomas : Not now. It is practically 
company’s risk except upon the point of packing. 

Mr. .J epson : I know; but there is no general 
recommendation that damageable goods not properly 
protected by packing are only carried at owner’s risk, 
although they pay the company’s risk rate. 

Mr. Bruce Thomas : That is to say, but in future 
damageable goods will only be carried upon these 
Conditions. 

Mr. J epson : By passenger trains. The liability is 
required in these Conditions now instead of under 
%e general owner’s risk? 

Mr. Bruce Thomas : Yes. On page 37 there is a 
correction. I think it was all right in the proof copy 
which I have been working from, but somehow or 
other in the final copy there has been a printer’s 
error. If you look at Condition 11, paragraph (h), 
it reads, “ (i) Articles or property of the descriptions 
mentioned in the Carriers Act, 1830, as amended by 
subsequent Acts, or ” — then it should go on, “ (ii) 
Merchandise for which the company have not suitable 
accommodation available at the destination station, 
by whomsoever such loss, misdelivery, detention or 
damage may be caused and whether occasioned by 
neglect or otherwise.” 

Then I have formally to ask that we may consider 
that these Conditions are approved. I know that 
in one sense it is provisional because, perhaps, they 
have to be looked through, and the question of 
uniformity may have to be considered here and there, 
but I suggest that the Court should, if it is satisfied, 
state what these Conditions are — I do not know 
whether it is provisionally approved, or approved in 
principle, or what. 

President : You are not asking us to give a final 
approval P 

Mr. Bruce Thomas: No. I think I was wrong in 
suggesting that you should state they would be ap- 
proved in principle, because it is more than that in 
one sense. 



[ Continued . 



President : I think my colleagues and ii might look 
through these again in the light of what you have 
stated in order to clear up any points that have been 
outstanding in our minds. Subject to that I think 
we should be prepared to say that we are so far 
satisfied provisionally. Is that what you want? 

Mr. Bruce Thomas : Yes, Sir. I quite realise that 
there may be on a closer examination and considera- 
tion questions to be looked at. Perhaps as the Court 
will, I believe, be sitting next week the question 
might be mentioned then. 

President : In the meantime probably that Note 
will be available so that my colleagues and I could 
follow it out. 

Mr. Bruce Thomas : Yes, we are anxious to get it 
into a final print, because there are so miany people 
interested in these things that they like to see them 
before the Seal of the Court is attached. 

Mr. J epson : Although the President said we 
formally approve these to-day subject to one or two 
reservations, we shall have a completed document put 
before us for final approval, perhaps after the other 
people have looked at it, and we shall then fix a date 
as to when they shall operate. 

Mr. Bruce Thomas : At some future date I imagine 
the Court will have to make a. formal Order upon all 
the documents, and I should imagine that what has 
already been done is a final proof subject, of course, 
to drafting, or points of uniformity. 

President : That is the question I addressed to you 
when I spoke to you, Mr. Bruce Thomas. 

Mr. Bruce Thomas: Yes, because there are one or 
two points which you have given your decision upon. 
For instance, take the preservation of the unpaid 
vendor’s right of stoppage in transitu, Notes “ A ” 
and “ B,” and so forth; they were approved without 
that addition. Subsequently the point was argued 
and that addition was made; and, of course, it will, 
I assume, go into the- earlier Notes, although the 
Court said that they had approved them on an earlier 
occasion. 

President : Yes. 

Mr. Bruce Thomas: If you please, Sir. 
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